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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION
CLAIM NO. F909564

JOHN WALTER, EMPLOYEE  CLAIMANT

LINDSEY MANAGEMENT CO., EMPLOYER RESPONDENT NO. 1

FARMERS INSURANCE COMPANIES,
CARRIER/TPA RESPONDENT NO. 1

DEATH & PERMANENT TOTAL DISABILITY 
TRUST FUND RESPONDENT NO. 2

OPINION FILED NOVEMBER 4, 2013

Upon review before the FULL COMMISSION, Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE MARK ALAN PEOPLES,
Attorney at Law, Little Rock, Arkansas.

Respondents No. 1 represented by the HONORABLE JASON A.
LEE, Attorney at Law, Little Rock, Arkansas.

Respondents No. 1 represented by the HONORABLE DAVID L.
PAKE, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed May 23, 2013.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The Arkansas Workers’
Compensation Commission has
jurisdiction of this claim.
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2. On June 4, 2009, the employment
relationship existed during which time
the claimant sustained a compensable
injury to his back, which resulted in a
12% whole body anatomical impairment when
he reached the end of his healing period
on June 17, 2011.

3. During his employment with respondents #1
the claimant’s average weekly wages
totaled $458.75, generating weekly
compensation benefits of $306.00/$229.00,
for total/permanent partial disability.

4. The claimant reached maximum medical
improvement and the end of his healing
period as a result of the June 4, 2009,
compensable injury on June 17, 2011.

5. The claimant has failed to sustain his
burden of proof by a preponderance of the
evidence that he has been rendered
permanently and totally disabled within
the preview of the Arkansas Workers’
Compensation Act as a result of the June
4, 2009, compensable injury.

6. The claimant has a permanent partial
disability in the amount of 12% to the
body as a whole growing out of the June
4, 2009, compensable injury.

7. Respondents #1 shall pay all reasonable
hospital and medical expenses arising out
of the claimant’s compensable injury of
June 4, 2009.

8. Respondents #1 have controverted the
difference between the claimant’s
appropriate compensation benefit rates
and the rate at which the claimant was
paid indemnity benefits, both temporary
total and permanent partial disability.

We have carefully conducted a de novo review
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of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

In affirming and adopting the decision of the

Administrative Law Judge, we note that in addition to

filing a Notice of Appeal, Respondent No. 1 also filed a

Motion for Modification of Erroneous Wage Rate with

attached exhibits which we are treating as a Motion for

the Introduction of Additional Evidence.  Arkansas Code

Annotated § 11-9-705(c)(1) (Repl. 2002) provides that

all evidence must be submitted at the initial hearing on

the claim.  In order to submit new evidence, the moving

party must show that the newly discovered evidence is

(1) relevant; (2) is not cumulative; (3) will change the

result; and that (4) the party seeking to introduce the

evidence was diligent. Mason v. Lauck, 232 Ark. 891, 340

S.W.2d 575 (1960); Haygood v. Belcher, 5 Ark. App. 127,

633 S.W.2d 391 (1982).  The Commission has broad
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discretion with reference to admission of evidence and

our decision will not be reversed absent a showing of

abuse of that discretion.  Clark v. Peabody Testing

Service, 265 Ark. 489, 579 S.W.2d 360 (1979); W.W.C.

Bingo v. Zwierzynski, 53 Ark. App. 288, 921 S.W.2d 954

(1996); Litnthicum v. Mar-Bax Shirt Co., 23 Ark. App.

26, 741 S.W.2d 275 (1987); Southwest Pipe and Supply v.

Hoover, 13 Ark. App. 144, 680 S.W.2d 723 (1984).  

We find that the evidence Respondent No. 1

seeks to introduce through their motion is not new as it

was readily available to the respondents prior to the

first hearing.  While this evidence of the AR-W and the

claimant’s actual earnings statements are relevant and

would change the results of this claim, Respondent No. 1

was not diligent in obtaining and presenting this

evidence. The calculation of the claimant’s average

weekly wage was an issue for determination at the

hearing.  As this evidence bears directly to the issue

and provides insight into how Respondent No. 1

calculated the claimant’s average weekly wage such

evidence should have been introduced at the hearing. 

Submitting this evidence after the hearing deprives the

claimant of the opportunity to offer testimony,
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additional evidence, or cross-examination of the

evidence.  Accordingly, we find that Respondent No. 1

was not diligent in presenting this evidence in a timely

manner.

Therefore, after consideration of the

Respondent No. 1's Motion for Modification of Erroneous

Wage Rate, which we are treating as a Motion to

Introduce Additional Evidence, we find that Respondent

No.1's motion must be denied.   

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full

Commission on appeal.

IT IS SO ORDERED.

                                   
A. WATSON BELL, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood concurs, in part, and dissents, in
part.
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CONCURRING AND DISSENTING OPINION

After my de novo review of the entire record,

I concur in part with, but must dissent, in part, from

the majority opinion. 

I would award the claimant permanent total

disability benefits.  The claimant is 75 years old.  He

had a GED.  His work history included three years of

military service as a machine gunner, pulling orders in

a warehouse, unloading boxcars of dog food, insurance

work, pastoring, unloading trucks and stocking shelves

with groceries, car sales, managing a hotel, and finally

a maintenance manager for the respondent-employer’s

apartment complex.  The majority, but not all, of his

experience was heavy labor.  His work for the

respondent-employer was physically demanding.  He lived

on the premises, and he was always on call.

He was injured on June 4, 2009, when he

slipped in a puddle and fell five or six steps down a

stairwell.  He hurt his back, hip and shoulder.  He

finally had decompression surgery at L2-3 and L3-4 with

pedicle fixation and fusion surgery at L5-S1. He

continued to have pain in his hip, left leg, and his

back.
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The claimant reliably demonstrated the ability

to work at the medium level in June 2011.  However, his

need for medical attention has not waned.  His hip and

back pain have increased.  He required an MRI in January

2012, and physical therapy for his continued pain in

March 2012.  He was diagnosed with post-laminectomy

syndrome, degenerative disc disease, low back pain with

left leg radiculopathy, and facet arthropathy in July

2012, for which a spinal cord stimulator was

recommended, but not approved.  He had another MRI in

August, showing a bulging disc at L4-5 causing stenosis

which was greater than in January 2012, and which could

affect the nerve root.  He had L4 and L5 transforaminal

epidural steroid injections at that time, after which he

experienced swelling and edema.  The claimant testified

that his condition deteriorated over time, which is

consistent with the medical records.  He also testified

that he could not do the work offered to him, and that

he could do very little of his activities of daily

living.  He could not stand for 30 minutes to continue

to preach sermons at church. 

Given the claimant’s age, work history,

reliable FCE performance, significant spinal injury,
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surgery and current conditions, and significant pain and

limitations, I find that he is permanently totally

disabled. 

Even if the claimant was not permanently

totally disabled, he would be entitled to wage-loss

benefits in the amount of at least 80%.  Ark. Code Ann.

Section 11-9-522(b)(2) does not preclude the claimant

from receiving such benefits, because the job which was

offered to him (maintenance) was not within his

capabilities and what was within his capabilities

(groundskeeper) was not actually offered to him.

I would award the claimant permanent total

disability benefits.

For the foregoing reasons, I concur in part

with, but must respectfully dissent, in part, from the

majority opinion.

                                   
PHILIP A. HOOD, Commissioner


