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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G105403  

WENDELL WORTHEY,
EMPLOYEE                               CLAIMANT

DELTA PEST CONTROL, INC.,
EMPLOYER                               RESPONDENT

FIRSTCOMP INSURANCE COMPANY,
INSURANCE CARRIER                      RESPONDENT

OPINION FILED MAY 22, 2013

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE GARY DAVIS,
Attorney at Law, Little Rock, Arkansas.

Respondents represented by the HONORABLE MELISSA WOOD,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals an opinion and order of the

Administrative Law Judge filed January 15, 2013.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1. The Arkansas Workers’ Compensation Commission
has jurisdiction over this claim.

2. The stipulations set forth above are
reasonable and are hereby accepted.

3. Claimant’s Proffered Exhibit 2 will be
admitted into evidence and given due weight.
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4. Claimant has not proven by a preponderance of
the evidence that he is entitled to additional
medical treatment in the form of surgery
recommended by Dr. Wayne Bruffett.

5. With respect to the balance of Claimant’s
claim for additional treatment, the evidence
does not preponderate that Respondents are
controverting any additional treatment other
than the surgery.  For that reason, this
portion of the additional-treatment issue will
be considered reserved.

6. Claimant has not proven by a preponderance of
the evidence that he is entitled to additional
temporary total disability benefits.

7. Claimant has not proven by a preponderance of
the evidence that he is entitled to a
controverted attorney’s fee.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission. 

Therefore we affirm and adopt the January 15, 2013

decision of the Administrative Law Judge, including all

findings and conclusions therein, as the decision of the

Full Commission on appeal. 
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IT IS SO ORDERED.

                               
A. WATSON BELL, Chairman

                               
KAREN H. McKINNEY, Commissioner

Commissioner Hood concurs, in part, and dissents, in
part.

CONCURRING AND DISSENTING OPINION

          After my de novo review of the entire record,

I concur, in part with, but must respectfully dissent,

in part, from the majority opinion.  I agree that the

respondents only controverted the claimant’s claim for

additional medical benefits in the form of surgery, and

thus the issue of any other additional medical benefits

is reserved.  I disagree with the conclusions that the

claimant is not entitled to additional benefits in the

form of surgery recommended by Dr. Bruffett and in the

form of temporary total disability benefits.

          The record clearly supports a finding that the

cervical surgery proposed by Dr. Bruffett is reasonable

and necessary medical treatment of the claimant’s

compensable injury.  The respondents caused a

utilization review to be performed on this request, as
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well as a second review.  The first review denied the

procedure, while the second review resulted in

authorization of the ACDF procedure at C5-6.  I find it

very convincing that the respondents’ own review company

authorized the procedure.  I also find that, because the

respondents’ own review company reviewed the procedure

requested by Dr. Bruffett, the fact he made such a

request is not at all diminished by the absence of a

separate document stating that request.  The claimant

has suffered significant limitations due to pain in his

neck which radiates into his head and down his arm,

following the C6 pattern, for which conservative

treatment has not allowed long-lasting benefit.

          Likewise, I find that, because the claimant is

in need of the fusion surgery, he must remain in his

healing period.  Furthermore, he received steroid

injections in May 2012 and, in June 2012, Dr.

Schlesinger also recommended injections.  Thus, there

were two types of active treatment, the injections and

surgery, recommended for the claimant’s cervical

symptoms.  The record shows that Dr. Sprinkle had

planned a third injection, but on March 27, 2012, the

decision was made to defer the injection and to

“attempt” a return to work.  This does not convince me
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that the claimant was at maximum medical improvement,

where an active form of treatment was deferred,

especially when the attempted return to work was so

unsuccessful.  Dr. Sprinkle did not state that the

claimant was at maximum medical improvement, nor did Dr.

Schlesinger, and indeed he was not.  Likewise, the

claimant was unable to continue to work, despite his

attempt, due to the continued pain and limitations

caused by the injury and the fact that he was still in

his healing period and that all reasonable and necessary

medical treatment had not been accomplished.

          I would award additional reasonable and

necessary medical treatment in the form of the

recommended surgery by Dr. Bruffett, additional

temporary total disability benefits from April 10, 2012

when he was no longer able to work at all to a date to

be determined, and attorney’s fees.

          For the foregoing reasons, I concur, in part, 

with, but must respectfully dissent, in part, from the 

majority opinion.

______________________________
PHILIP A. HOOD, Commissioner


