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OPINION AND ORDER

The respondents appeal and the claimant cross-appeals

an administrative law judge’s opinion filed October 23,

2012.  The administrative law judge found that the claimant

proved surgery provided by Dr. Shahim was reasonably
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necessary.  The administrative law judge found that the

claimant was entitled to additional permanent anatomical

impairment.  The administrative law judge directed the

respondents to pay a penalty for “late payment on medical

expenses, temporary total disability benefits, and the

impairment rating.”  

After reviewing the entire record de novo, the Full

Commission finds that the claimant proved by a preponderance

of the evidence that surgery provided by Dr. Shahim was

reasonably necessary.  We find that the respondents are not

liable for a statutory penalty for failure to pay benefits.  

I.  HISTORY

The parties agreed that June Elizabeth Vilches, now age

43, sustained a compensable injury to her neck and back on

November 10, 2005.  The claimant testified, “I slipped and

fell in the front office.  I hit my shoulder and did a flip

and hit the wall and rolled backwards.”  Dr. Reginald

Rutherford noted on February 7, 2006, “She underwent

diagnostic testing arms and legs which proved normal....She

was advised that there was no evidence for serious injury. 

She was advised based upon her clinical examination and

results of her investigations to this point and results of
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the FCE she was considered safe to return to regular work

duties without restriction.  She was given a release to this

effect.  Ms. Vilches became very dramatic during the

discussion advising that she would go the attorney route. 

As indicated above she is released without restriction. 

There is no recommended permanent partial impairment

rating.”  

The parties agreed that the respondents paid

appropriate medical benefits through February 10, 2006, and

that the respondents paid temporary total disability

benefits through February 10, 2006.  The respondents agreed

to pay additional temporary total disability benefits

beginning February 10, 2006.  Dr. Martin Greenberg examined

the claimant on April 10, 2006 and assessed:  “1.  Cervical

disk disease/stenosis, C5-6, right C6-7 radiculopathy. 

Cervical MRI shows left C5-6 HNP/stenosis, right C3-4

HNP/stenosis, central C6-7 HNP....2.  Status post L4-S1

fusion in 1993 in Houston by Neurosurgery, Asymptomatic.”  A

Change Of Physician Order was entered on April 11, 2006,

indicating, “the claimant has been granted a change of

physician from Dr. Reginald Rutherford to Dr. Martin

Greenberg.”  Dr. Greenberg performed an operation on April
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20, 2006: “Two-level micro anterior cervical diskectomy and

fusion, C5-6 and C6-7, instrumentation.”  The pre- and post-

operative diagnosis was “Right C5-6 and C6-7 herniated

nucleus pulposus/stenosis.”    

The claimant followed up with Dr. Greenberg on May 5,

2006: “Neck pain and C6-7 radiculopathy is improving slowly

and steadily postop.  Continue physical therapy 2-3 times a

week x 4-8 weeks....Work release until June 2, 2006. 

Follow-up in 3 months.”  The respondents paid temporary

total disability benefits through June 2, 2006.  The

respondents agreed to pay the claimant’s attorney a fee

“based on the temporary total disability benefits with one-

half to be withheld from the claimant’s benefits.”        

A hearing was held on June 26, 2006.  The parties

informed an administrative law judge that they had reached

an agreement with regard to payment of medical treatment,

temporary total disability benefits, and an anatomical

impairment rating.  The claimant informed the administrative

law judge that she was insured through her husband’s

carrier, the Municipal Benefits Fund.  Pursuant to an Agreed

Order signed by the administrative law judge on July 10,

2006, the claimant agreed that “Dr. Greenberg did not pre-
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certify the surgery or any of his treatment prior to the

date of the hearing, June 26, 2006.  The claimant agrees

that the charges from Dr. Greenberg up to June 26, 2006 were

not authorized pursuant to Rule 30 and not the

responsibility of the respondent-carrier.”  The respondent-

carrier agreed to indemnify the claimant for “any out-of-

pocket expenses not covered by group insurance pursuant to

the treatment of Dr. Martin Greenberg.”  

The parties at one time stipulated that the claimant

“has group insurance with the Municipal Benefits Fund

through her husband’s employer.”  However, J. Chris Bradley

informed the administrative law judge on January 3, 2007,

“please note that the Municipal Health Benefit Fund is not

an insurance company and is not regulated by the Arkansas

Insurance Department....the Municipal Health Benefit Fund

will not provide pay [for] Dr. Greenberg’s expenses.”      

A pre-hearing order was filed on January 17, 2007.  The

claimant contended that she “remained symptomatic and Dr.

Martin Greenberg was authorized by the Medical Cost

Containment Division of the Commission to treat her.  Dr.

Greenberg performed surgery on April 20, 2006 which was

reasonable and necessary to treat the claimant’s condition. 
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Furthermore, the respondents paid medical bills after the

date of controversion and are [estopped] from denying

liability.  The claimant seeks payment of medical expenses

associated with Dr. Greenberg’s treatment and attorney’s

fees.”  The respondents contended that Dr. Greenberg “failed

to obtain pre-authorization for the surgery as required by

Rule 30 and therefore the carrier is not liable for those

expenses.  The claimant was released by Dr. Rutherford and

Dr. Schlesinger after treatment for an aggravation of a pre-

existing condition.”  

The parties agreed to litigate the following issues:

“Payment of medical expenses pursuant to Rule 30; estoppel;

controversion and attorney’s fees.  All other issues are

reserved.”

A hearing was held on February 16, 2007.  The claimant

testified on cross-examination regarding her post-surgical

condition, “I’m better, but there’s different symptoms that

come from that, and I have not had any physical therapy. 

We’ve got knots on the side of the plate.  We don’t know

what that is.”  The claimant testified that Dr. Greenberg

had refused to provide additional treatment, because the

claimant had not paid for Dr. Greenberg’s treatment.  The
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claimant agreed on cross-examination that she was not

suffering from problems related to her thoracic spine or low

back.

Korrine Lancaster, a claims representative for the

respondent-carrier then providing coverage, testified that

the carrier had paid for all of the claimant’s medical

treatment prior to surgery performed by Dr. Greenberg.  Ms.

Lancaster testified that the carrier had not paid for any of

the claimant’s medical treatment after that time.  

   An administrative law judge filed an opinion on May 17,

2007.  The administrative law judge found that the

respondents were liable for Dr. Greenberg’s expenses

pursuant to the July 10, 2006 Agreed Order.  The

administrative law judge found that the respondents were in

contempt of the Agreed Order “and are hereby fined

“$2,000.00 payable to the fiscal officer of the Commission.” 

The administrative law judge found, “4.  This claim has been

controverted and the claimant’s counsel is entitled to the

maximum attorney’s fees to be paid in accordance with A.C.A.

§11-9-715, §11-9-801, and WCC Rule 10.”    

Neither party appealed the administrative law judge’s

May 17, 2007 opinion.
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The claimant received emergency treatment on September

27, 2007 for “sudden loss of bladder control.”  An MRI of

the claimant’s cervical spine was taken on September 27,

2007, with the impression, “Postoperative changes and fusion

of the lower cervical spine.  No spinal or foraminal

stenosis.  No significant disk herniation or protrusion.” 

An MRI of the claimant’s thoracic spine was taken on

September 27, 2007, with the impression, “Unremarkable

magnetic resonance imaging of the thoracic spine.”  An MRI

of the claimant’s lumbar spine was taken on September 27,

2007, with the following impression:

Again, as noted on previous study of 11/30/2005,
there is prominent atypical widening of the
central canal at L5-S1.  This may contribute to
the patient’s symptoms of incontinence secondary
to increased cerebrospinal fluid such as arachnoid
cyst or ependymoma.  There appears to be some
erosive changes in the posterior central canal on
the lateral view.  This is secondary to prominent
cerebrospinal fluid.  The study otherwise just
shows minimal degenerative disk disease at L5-S1
and L4-L5.

  
An intravenous pyelogram was performed on September 28,

2007, with the impression, “No intrinsic abnormality is

demonstrated.”  An MRI of the claimant’s lumbar spine was

taken on October 1, 2007, with the impression, “No evidence
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of enhancing lesion.  Widened canal at L5 secondary to

previous laminectomy.”  

Dr. Wayne L. Bruffett performed an Independent Medical

Evaluation on October 3, 2007 and gave the following

impression:

1.  Stable anterior cervical diskectomy and
fusion.
2.  Stable prior decompression and posterior
spinal fusion of the lumbar spine.

PLAN: With regards to her fall and her work injury
and her subsequent cervical surgery and even her
prior lumbar surgery, I think Ms. Vilches has a
stable situation.  I would say she’s at maximum
medical improvement with regards to her spinal
treatments.  Certainly, she has continued
subjective complaints, but I really don’t see that
further treatments of her spinal condition are
going to make a marked improvement in this
situation.

I’m not sure what to make of her bladder
incontinence.  I spoke with Dr. Tim Goodson today,
one of the local urologists, about this.  I think
she needs further followup for her bladder.  She
could either see the urologist that saw her in
Pine Bluff or I could get her an appointment to
see Dr. Goodson.

As I was talking to Ms. Vilches about this, it was
apparent that she became quite frustrated and
left.  I’ve told her that I think a dedicated
cervical MRI would more completely evaluate the
cervical spine but, from what I can tell today
from the study that we have, this area is stable. 
I doubt that a cervical MRI is going to show
anything obvious that would explain her bladder
incontinence, but it’d probably be reasonable to
obtain this study just for completeness sake. 
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However, I don’t think any further treatment for
her spine is indicated, other than her bladder
issues.

  
Dr. David C. Jacks, a urologist, saw the claimant on

October 8, 2007 and gave the following impression:  “1)

Urinary retention.  2) Neuropathic bladder.”  Dr. Jacks

recommended work-up with several procedures.      

The claimant began treating with Dr. Reza Shahim on

October 8, 2007: “Ms. Vilches has cervical and lumbar

spondylosis.  I don’t see any reason for her to have urinary

incontinence.  I can’t explain her leg symptoms.  I will ask

her urologist to see her again for follow up....I will refer

her for a thoracic MRI, although I doubt that would explain

her symptoms, unless there is thoracic cord compression. 

She also has a pituitary adenoma.  I will refer her to

Endocrinology for evaluation.”  

An MRI of the claimant’s thoracic spine was taken on

October 8, 2007, with the impression, “Normal MRI of the

thoracic spine.”  

Dr. Jacks performed an operation on October 10, 2007:

“Cystometrics with electomyography, urethral pressure

profile, cystogram, cystourethroscopy, bilateral retrograde

ureteral pyelogram, Marshall test.”  The pre- and post-



VILCHES - F512340 11

operative diagnosis was “Neural vesical dysfunction

secondary to central peripheral nervous system.  Hematuria.”

A CT of the claimant’s cervical spine was taken on

February 21, 2008, with the impression, “1.  Status post C5-

6 and C6-7 anterior cervical discectomy with fusion.  There

is no effective bony union at the C6-7 level.  2.  No

evidence of cervical canal stenosis or foraminal narrowing.” 

A CT scan of the lumbar spine post-myelogram was taken on

February 21, 2008, with the impression, “1.  Status post L5

bilateral decompressive laminectomy with no evidence of

recurrent stenosis.  2.  L5-S1 and L4-5 small disc bulges.”

Dr. Jason Tullis noted on February 28, 2008, “Ms.

Vilches had a lumbar and cervical myelogram.  There is no

significant compression.  She is having some infrascapular

pain on the right....She has a cervical myelopathy after a

subacute progressive cervical stenosis.  I believe her

incontinence is most likely related to this injury.  It is

difficult to say if this will improve.  She can return

p.r.n.”    

A pre-hearing order was filed on August 29, 2008.  The

claimant’s contentions were, “The claimant received a change

of physician to Dr. Greenberg for treatment of her neck. 
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However, after a payment dispute with the carrier, the

doctor refused to see the claimant.  She remains symptomatic

and is in need of a treating physician for the compensable

neck injury.  Furthermore, the claimant contends she injured

her back at the same time as the compensable neck injury and

seeks treatment for her back.”  The respondents contended

that “all appropriate benefits have been paid for the

compensable neck injury.  According to Dr. Bruffett no

additional treatment is necessary for the neck.  As a

compromise, the respondents will agree to let the claimant

see Dr. Tullis.  The respondents also contend the claimant

did not sustain a work-related back injury arising out of

and in the course of her employment.”  

The parties agreed to litigate the following issues:

“Authorization of a treating physician and treatment for a

compensable neck injury; compensability of a back injury;

medical treatment for a back injury and attorney’s fees. 

All other issues are reserved.”  

The record contains another Agreed Order, filed

September 25, 2008, stating in part, “Dr. James Tullis has

been selected to provide treatment for claimant’s November

10, 2005, neck injury....Respondents are directed to
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promptly pay all reasonable and necessary medical expenses

pursuant to Rule 30, prescribed by the physician or their

authorized referral, which are related to the injury

described above and its causally related consequences.”

Dr. Tullis stated on October 13, 2008, “I think Ms.

Vilches urinary incontinence may be related to her spinal

cord injury she suffered from a herniated disk fragment. 

This started after a fall at work in 2005.  Her back pain

has also resurfaced after that injury.  Currently, I do not

see any surgical treatment that would benefit her in any

significant fashion.  I think she has met her maximum

medical improvement from a neurosurgical standpoint.”  

Dr. Tullis performed a trigger point injection on

November 20, 2008 and referred the claimant for physical

therapy.  Dr. Amir M. Qureshi treated the claimant with

trigger point injections beginning May 14, 2009.  An EMG and

Nerve Conduction Study was performed on June 10, 2009, with

the impression, “This EMG and nerve conduction study of the

bilateral upper extremities is within normal limits.”      

The record indicates that Risk Management Resources

provided coverage on the claim until December 31, 2009.  A

new carrier began providing coverage on January 1, 2010.  
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A CT of the claimant’s cervical spine with intrathecal

contrast was done on April 29, 2010, with the impression,

“Anterior cervical fusion from C5 to C7 with mild disc

degeneration at C4-5 and C7-T1.  No evidence of canal

stenosis or definite nerve root impingement.”  A CT of the

lumbar spine with intrathecal contrast was done on April 29,

2010, with the impression, “Postsurgical findings are noted

at L4 and L5 without canal stenosis or nerve root

impingement.”  And a cervical and lumbar myelogram was

performed on April 29, 2010, with the impression, “1. 

Anterior cervical fusion from C5 to C7.  2.  Small disc

bulges are noted at C4-5 and L4-5 without canal stenosis or

definite nerve root impingement.”      

Dr. Shahim stated on June 10, 2010, “Ms. Vilches is

symptomatic from cervical and lumbar radiculopathy.  She may

be a surgical candidate ultimately for adjacent level

surgery in the cervical spine.  I would recommend facet

blocks, facet rhizotomies and epidural steroid injections

and physical therapy before any surgical options.  She

agrees with that.  I will plan on following up with her in a

few months.”  
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Dr. Shahim reported on September 30, 2010, “I obtained

multiview flexion/extension x-rays of the cervical spine

which shows a stable anterior fusion at C5-6 and C6-7.  She

has osteophytes at C4-5....The patient is symptomatic from

cervical radiculopathy.  She has had a cervical myelogram in

April which did not show any nerve root compression.  I have

recommended an MRI of the cervical spine to assess for any

new disc herniation since the patient has had severe

worsening of her symptoms.  We’ll give her pain medications

and muscle relaxers until her MRI is performed.”  

Another MRI of the claimant’s cervical spine was

performed on October 14, 2010, with the following findings:

There has been prior fusion at the C5-6 and C6-7
levels.  There is good alignment across the fused
and unfused levels.  The visualized portions of
the posterior fossa are normal.  The intrinsic
signal of the spinal cord is normal.  At the C2-3
level the spinal canal and neural foramina are
well maintained.  At the C3-4 level there is a
shallow disc bulge without significant mass
effect.  At the C4-5 level there is mild
uncovertebral joint hypertrophy without
significant mass effect.  At the C5-6 and C6-7
level there has been prior fusion with good
maintenance of the spinal canal and neural
foramina.  At the C6, C7 and T1 level it
demonstrates good maintenance of the spinal canal
and neural foramina.  
IMPRESSION: Very mild multilevel spondylitic
changes without significant mass effect on the
spinal canal or neural foramina at any of the
cervical levels.  I do not identify neural
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compression to explain the patient’s reported
right arm numbness.

  
The claimant followed up with Dr. Shahim on October 14,

2010:

I reviewed an MRI of the cervical spine.  The
patient has had a prior cervical fusion at C5-6-7. 
She has a central disc herniation with foraminal
stenosis at C4-5.  She has multilevel cervical
spondylosis, including C3-4 and C7-T1....

Because of the severity of her symptoms, we have
discussed an anterior fusion at C4-5 with
exploration of the fusion at C6-7 and removal of
the plating at C5-6-7....We will obtain
authorization from Worker’s Comp for an anterior
fusion at C4-5 and exploration and removal of the
plating at C5-6-7.

  
The record indicates that a representative of

Systemedic Corporation requested a Peer Review.  The record

contains a report dated October 26, 2010 from Medical Review

Institute of America, Inc.:

The patient is a 41-year-old female with a history
of work injury with cervical and lumbar
radiculopathy and lumbar surgery 20 years ago. 
She had a two level cervical fusion.  She
complains of neck and interscapular pain and
intermittent arm pain.  Diagnostic workup
consisted of MRI scans, myelogram with post CT
scan and EMG study, all of which revealed no
clinically significant abnormalities.  Serial
neurological exams were all normal.  The
recommended surgery consists of anterior cervical
discectomy and arthrodesis C4-5, exploration of
C5-7 fusion and hardware removal C5-7 because of
subjective intractable pain....
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In view of normal neurological exams, MRI scans,
myelogram with post myelogram CT scan and x-rays
that show well healed prior spinal fusion and no
sign of instability, there is no basis for the
major surgical procedure recommended only for a
subjective complaint of pain.  

The MRI scan of 10/14/10 says there is only a
shallow disc bulge at C3-4 without significant
mass effect.  The report says that at C4-5 there
is a mild uncovertebral joint hypertrophy without
significant mass effect, and the C6, C7 and T1
levels demonstrates good maintenance of the spinal
canal and neural foramina.  In the face of normal
neurological exams, a normal cervical myelogram
which reports no nerve root compression and a
normal EMG study, there is no objective evidence
to explain “the severe worsening of her symptoms.” 
Her spine x-rays with flexion and extension views
show no evidence of instability of her previous
spinal fusion site....

The request for anterior cervical discectomy and
arthrodesis C4-5, exploration C5-7 fusion and
hardware removal C5-7 is not medically
appropriate....

The physician who provided this review is board
certified by the American Board of Neurological
Surgery.  This reviewer has served as an Associate
Professor at the University level.  This reviewer
has given numerous presentations and written
numerous publications within their field.  This
reviewer has been in active practice since
1963....

Dr. Shahim was informed on October 26, 2010,

“Systemedic Review is the utilization review organization

providing professional review services on this case, as

required by Arkansas Workers’ Compensation’s Rule 30.  This
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case required referral for physician level opinion (either

by specialty matched peer review or second opinion

evaluation) regarding appropriateness of planned

procedure(s) and/or admission.  This review has resulted in

a non-approval outcome.  As a result of these findings, this

letter is to notify you that physician and facility charges

related to the above request may not be considered for

reimbursement.”

Dr. Shahim’s recommendations on November 4, 2010 were,

“The patient is in a lot of pain.  I explained to her in

detail that surgery is not going to cure all of her

symptoms.  She could undergo facet blocks and facet

rhizotomies.  Alternatives to surgery include physical

therapy....If she chose surgery, we’ll plan on anterior

fusion at C4-5, removal of instrumentation at C5-6.”       

An administrative law judge filed an opinion on

November 24, 2010.  The administrative law judge found, “2. 

The claimant has proven ... that radicular symptoms are

causally related to the compensable injury.  This treatment

is pain management, a reasonable and necessary expense.  3. 

The respondents are liable for medical treatment for the

cervical and lumbar radiculopathy to be paid within thirty
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(30) days of receipt of the bills pursuant to Rule 30.  The

respondents are not liable for Dr. Jack’s treatment.”  The

administrative law judge found, “6.  The respondents are

directed to pay for Dr. Shahim’s treatment as pain

management of the compensable back injury.”  The

administrative law judge also found, “8.  This claim has

been controverted and the claimant’s counsel is entitled to

the maximum attorney’s fees.”  

The administrative law judge concluded in the November

24, 2010 opinion, “Dr. Shahim recommended facet blocks,

facet rhizotomies, epidural steroid injections and physical

therapy before considering surgery....The present medical

recommendations are for pain management, which is a

reasonable and necessary medical expense.”

Neither party appealed the administrative law judge’s

November 24, 2010 opinion.    

Dr. Shahim noted on January 31, 2011, “She has had a

prior cervical fusion at C5-6 and C6-7.  She has developed

adjacent level disease at C3-4 and C4-5.  I had referred her

for cervical epidural steroid injections.  She said that

only worked temporarily and she was only better for a few

days and the symptoms have recurred.  She complains of
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posterior neck pain, suboccipital headaches and

intrascapular pain with bilateral shoulder pain....She could

undergo an anterior cervical fusion at C4-5 with removal of

the plating at C5-6 and C6-7....Alternatives to surgery

includes repeat injections and physical therapy.  She should

understand that surgery is not going to cure all of her

symptoms.  There is a chance that she will need to have a

second stage posterior surgery.”  

A representative of Systemedic Corporation again

informed Dr. Shahim on February 23, 2011, “this letter is to

notify you that physician and facility changes related to

the above request may not be considered for reimbursement.” 

Dr. Shahim nevertheless performed an anterior cervical

decompression, partial corpectomy, fusion, and plating on

March 29, 2011.  The pre- and post-operative diagnosis was

“Cervical disc herniation and stenosis at C4-5 with adjacent

level disease.”      

The claimant followed up with Dr. Shahim on April 25,

2011: “The patient is status post anterior cervical fusion

at C4-5 and removal of the plating at C5-6 and C6-7.  She is

doing much better.  Her neck and shoulder symptoms are

improved.  She had a disc herniation and osteophytes at C4-5
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which were removed.  She does have multilevel cervical

spondylosis....I obtained multiview flexion/extension x-rays

of the cervical spine which shows anterior cervical fusion

at C4-5 and removal of the hardware at C5-6.  It appears

stable....I have recommended her to avoid bending, twisting,

and heavy lifting.  We’ll follow up with her in a few

months.”  

Dr. Shahim noted on June 1, 2011, “The patient

underwent an anterior cervical fusion at C4-5 and removal of

the hardware at C5-6.  At the time of the surgery we found

that she had an annular tear at C4-5 with disruption of the

disc space and a posterior subligamentous disc herniation. 

This was clearly causing some of her symptoms.  It looked

worse intraoperatively than was seen on the preoperative

MRI.  She is doing better.  She does complain of

intrascapular symptoms....The patient is improving status

post cervical fusion at C4-5.  She clearly had a disc

disruption at this level that was discovered at the time of

the surgery.  She may require a second stage posterior

stabilization.  We will fit her for an Aspen rigid collar. 

I have refilled her pain medications.  We’ll follow up with

her in a few months.”  
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The claimant followed up with Dr. Shahim on July 6,

2011: “She is doing fairly well.  She does complain of some

shoulder pain on the right side and intrascapular

discomfort....I obtained multiview flexion/extension x-rays

of the cervical spine today which shows a stable anterior

fusion at C4-5.  The area has not healed completely, but

appears stable....I have recommended a course of physical

therapy.  We’ll follow up with her in a few months.”  

The claimant’s testimony indicated that she returned to

work on August 4, 2011.    

Dr. Shahim noted on October 6, 2011, “Ms. Vilches is

status post cervical fusion at C4-5.  She has had a prior

cervical fusion at C5-6.  She is doing fairly well.  She

does complain of right shoulder discomfort.  She has had

chronic muscle atrophy in the right shoulder....She does

have most likely a frozen shoulder.  I would like for her to

be evaluated by Orthopedic Surgery.” 

A pre-hearing order was filed on June 8, 2012.  The

claimant contended that she “sustained compensable neck,

shoulder, and back injuries for which she has seen Drs. M.

Greenberg, R. Rutherford, J. Tullis, W. Bruffett, A.

Quershi, R. Shahim, Silzer, and S. Schlesinger.  Dr.



VILCHES - F512340 23

Greenberg performed neck surgery (C5-7) on April 20, 2006. 

Dr. Shahim performed back surgery on March – , 2011, which

has been controverted.  The claimant seeks payment of

medical expenses associated with Dr. Shahim’s treatment,

temporary total disability benefits from ___ to ___, and

sanctions against the respondents, along with attorney’s

fees.”  

The respondents contended that “Dr. Shahim’s treatment

was unreasonable and unnecessary pursuant to Ark. Code Ann.

§11-9-508 and not causally related to the compensable injury

as defined by Ark. Code Ann. §11-9-102.  Additionally, the

respondents contend Dr. Shahim’s surgical treatment was not

the subject of any previous Order, therefore a contempt

citation is unwarranted.  Dr. Shahim’s bills were not paid

because they did not conform with Rule 30.”  

The parties agreed to litigate the following issues:

“Compensability, medical expenses and continued treatment;

additional temporary total disability benefits; sanctions

(penalty, contempt); and attorney’s fees.  All other issues

are reserved.”

Dr. Shahim reported on June 13, 2012:

The patient had a work related injury.  She has
had a three level cervical fusion including C5-6,
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C6-7 and C4-5.  She continues to have some
radicular symptoms including right arm weakness
and numbness.  She also has had right foot
weakness since her prior surgery....

Multiview flexion/extension x-rays of the cervical
spine shows a stable instrumented fusion at C4-5
and prior instrumented fusion at C5-6 and C6-7....

The patient’s impairment rating for her three
level cervical discs surgically treated is 13
percent impairment of whole person.  I have
recommended her to see a Rehab Medicine physician
for evaluation and impairment rating.  She may
qualify for a higher impairment rating for her
other radicular and weakness related symptoms.  

I refilled her Naprosyn, Flexeril and I also
prescribed her Neurontin.  I will be glad to
reevaluate her if needed.

    
The claimant testified that she began receiving

payments for permanent anatomical impairment after Dr.

Shahim assigned a rating.  Counsel for the respondents

stated at hearing that the respondent-carrier accepted

liability for an 11 percent permanent impairment, which

rating the respondents contended was present before Dr.

Shahim performed surgery on March 29, 2011.  The claimant

testified that the pain and discomfort in her neck had

decreased as a result of surgery performed by Dr. Shahim.    

An administrative law judge filed an opinion on October

23, 2012.  The administrative law judge found that the

claimant was entitled to temporary total disability benefits
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“on January 31, 2011, and from March 29, 2011, to August 3,

2011, as she remained in her healing period, unable to

work.”  The administrative law judge also directed the

respondents “to pay an additional 2% in permanent partial

disability benefits to the claimant for a total of 13% to

the body as a whole for a three level procedure.”  In their

brief on appeal to the Full Commission, the respondents do

not contest the administrative law judge’s award of

temporary disability and permanent partial disability.  

The administrative law judge found that the March 29,

2011 surgery performed by Dr. Shahim was a “compensable

consequence” of the 2005 compensable injury and was

reasonably necessary in accordance with Ark. Code Ann. §11-

9-508.  The administrative law judge directed the

respondents to pay “a 36% late payment on medical expenses,

temporary total disability benefits and the impairment

rating.”  The respondents appeal those findings to the Full

Commission.  

The claimant has filed a “Notice of Cross Appeal” and

contends that the administrative law judge “made no finding

awarding of Attorney Fees in the Opinion[.]” The Full

Commission notes that the administrative law judge’s October
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23, 2012 opinion clearly and plainly awards fees for legal

services in accordance with Ark. Code Ann. §11-9-715(Repl.

2002). 

II.  ADJUDICATION

A.  Medical Treatment

The employer shall promptly provide for an injured

employee such medical treatment as may be reasonably

necessary in connection with the injury received by the

employee.  Ark. Code Ann. §11-9-508(a)(Repl. 2002).  The

employee has the burden of proving by a preponderance of the

evidence that medical treatment is reasonably necessary. 

Stone v. Dollar General Stores, 91 Ark. App. 260, 209 S.W.3d

445 (2005).  Preponderance of the evidence means the

evidence having greater weight or convincing force. 

Metropolitan Nat’l Bank v. La Sher Oil Co., 81 Ark. App.

269, 101 S.W.3d 252 (2003).  What constitutes reasonably

necessary medical treatment is a question of fact for the

Commission.  Wright Contracting Co. v. Randall, 12 Ark. App.

358, 676 S.W.2d 750 (1984).  The Full Commission reviews an

administrative law judge’s decision de novo, and it is the

duty of the Full Commission to conduct its own fact-finding

independent of that done by an administrative law judge. 
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Crawford v. Pace Indus., 55 Ark. App. 60, 929 S.W.2d 727

(1996).  The Full Commission makes its own findings in

accordance with the preponderance of the evidence.  Tyson

Foods, Inc. v. Watkins, 31 Ark. App. 230, 792 S.W.2d 348

(1990).  

An administrative law judge found in the present

matter, “3.  The claimant has proven by a preponderance of

the evidence of record that the treatment provided by Dr.

Shahim is reasonable and necessary pursuant to Ark. Code

Ann. §11-9-508.”  The Full Commission affirms this finding. 

The parties agreed that the claimant sustained a compensable

injury to her neck and back on November 10, 2005.  The

claimant testified that she slipped and fell, hit her

shoulder, flipped, hit a wall, and rolled backwards.  The

respondents initially provided medical treatment through

February 10, 2006.  Dr. Greenberg performed a two-level

cervical diskectomy and fusion on April 20, 2006.  An

administrative law judge filed an opinion on May 17, 2007

and found that the respondents were liable for Dr.

Greenberg’s treatment.  The respondents did not appeal the

administrative law judge’s opinion.
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Dr. Shahim began treating the claimant on October 8,

2007 and assessed “cervical and lumbar spondylosis.”  Dr.

Shahim stated on June 10, 2010, “Ms. Vilches is symptomatic

from cervical and lumbar radiculopathy.  She may be a

surgical candidate ultimately for adjacent level surgery in

the cervical spine.  I would recommend facet blocks, facet

rhizotomies and epidural steroid injections and physical

therapy before any surgical options.  She agrees with that.” 

However, Dr. Shahim reported on October 14, 2010, “We will

obtain authorization from Worker’s Comp for an anterior

fusion at C4-5 and removal of the plating at C5-6-7.”  The

respondents arranged for a Peer Review, dated October 26,

2010, which concluded that there was “no basis for the major

surgical procedure recommended only for a subjective

complaint of pain.”  Dr. Shahim was informed on October 26,

2010, “Systemedic Review is the utilization review

organization providing professional review services on this

case, as required by Arkansas Workers’ Compensation Rule

30....This review has resulted in a non-approval outcome.” 

The record therefore indicates that the respondents

controverted Dr. Shahim’s recommendation for surgery.  A

representative of Systemedic Corporation corresponded with
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Dr. Shahim on February 23, 2011 and again informed him that

the respondents were controverting the claim.  Dr. Shahim

nevertheless proceeded with surgery on March 29, 2011.  

The respondents on appeal do not contend that Dr.

Shahim’s surgery was not reasonably necessary in accordance

with Ark. Code Ann. §11-9-508(a)(Repl. 2002).  The

respondents instead argue that the administrative law judge

ignored and violated Commission Rule 099.30.  Workers’

Compensation Rule 30 is titled the “Medical Cost Containment

Program.”  Rule 30 was promulgated pursuant to Ark. Code

Ann. §11-9-517 and establishes schedules of maximum fees a

health facility or health-care provider can charge for

reasonably necessary medical treatment for employees who

have sustained a compensable injury.  See CNA Insurance Co.

v. Arkansas Children’s Hospital, 2011 Ark. App. 671.  Rule

30 contemplates carriers having medical bills submitted to

them according to certain guidelines which would enable them

to verify the merit and accuracy of claims.  See Burlington

Indus. v. Pickett, 336 Ark. 515, 988 S.W.2d 3 (1999). 

Commission Rule 30 is simply not relevant for determining

whether requested medical treatment is reasonably necessary

in accordance with Ark. Code Ann. §11-9-508(a)(Repl. 2002).  
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   In the present matter, Dr. Shahim opined in June 2010

that the claimant was symptomatic from “cervical

radiculopathy.”  An administrative law judge filed an

opinion on November 24, 2010 and found that the claimant had

proven that her radicular symptoms were causally related to

the 2005 compensable injury.  The respondents did not appeal

this finding.  Dr. Shahim performed an anterior cervical

decompression, partial corpectomy, fusion, and plating on

March 29, 2011.  Dr. Shahim reported on April 25, 2011, “She

is doing much better.  Her neck and shoulder symptoms are

improved.”  The claimant testified that she was suffering

from less pain and discomfort in her neck after the March

29, 2011 surgery.  Post-surgical improvement is a relevant

consideration in determining whether or not a surgical

procedure is reasonably necessary.  Winslow v. D&B Mech.

Contractors, 69 Ark. App. 285, 13 S.W.3d 180 (2000).  The

Full Commission finds in the present matter that the

claimant proved surgery provided by Dr. Shahim on March 29,

2011 was reasonably necessary in accordance with Ark. Code

Ann. §11-9-508(a)(Repl. 2002).  

B.  Installments

Ark. Code Ann. §11-9-802(Repl. 2002) provides:



VILCHES - F512340 31

(c) If any installment payable under the terms of
an award is not paid within fifteen (15) days
after it becomes due, there shall be added to such
unpaid installment an amount equal to twenty
percent (20%) thereof, which shall be paid
at the same time as, but in addition to, the
installment unless review of the compensation
order making the award is had as provided in §§11-
9-711 and 11-9-712.
(d) Medical bills are payable within thirty (30)
days after receipt by the respondent unless
disputed as to compensability or amount.  
(e) In the event that the commission finds the
failure to pay any benefit is willful and
intentional, the penalty shall be up to thirty-six
percent (36%), payable to the claimant.  

An administrative law judge found in the present

matter, “7.  The respondents are directed to pay a 36% late

payment on medical expenses, temporary total disability

benefits and the impairment rating.”  The Full Commission

reverses this finding.  The administrative law judge filed

an opinion on November 24, 2010 and found that Dr. Shahim’s

pain management was reasonably necessary.  The

administrative law judge’s November 24, 2010 opinion was not

appealed, and the administrative law judge did not award

surgery at that time.  The claimant does not contend that

the respondents failed to pay benefits in accordance with

the administrative law judge’s November 24, 2010 opinion.

Dr. Shahim performed surgery on March 29, 2011.  The

administrative law judge filed an opinion on October 23,
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2012 and found that this treatment was reasonably necessary

in accordance with Ark. Code Ann. §11-9-508(a)(Repl. 2002). 

The Commission did not award the costs of the March 29, 2011

surgery prior to the administrative law judge’s October 23,

2012 opinion.  There was no prior agreement or stipulation

by the parties that surgery performed on March 29, 2011 was

reasonably necessary.  The penalty provisions of Ark. Code

Ann. §11-9-802(c)(Repl. 2002) and following become effective

for installments unpaid more than 15 days after becoming

due.  See Harvest Foods v. Washam, 52 Ark. App. 72, 914

S.W.2d 776 (1996).  The Commission cannot assess a statutory

penalty for unpaid installments before there is even an

award of said installments.  Likewise, there was no award of

additional temporary total disability benefits or permanent

partial disability benefits before issuance of the

administrative law judge’s October 23, 2012 opinion.  The

administrative law judge’s reliance on the “litigious

history” of the claim is not a credible or relevant basis

from which to assess a penalty.  The respondents in the

present matter, to date, are not liable for a statutory

penalty.  
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Based on our de novo review of the entire record, the

Full Commission finds that the claimant proved surgery

provided by Dr. Shahim on March 29, 2011 was reasonably

necessary in accordance with Ark. Code Ann. §11-9-

508(a)(Repl. 2002).  The respondents are liable for the

costs of said treatment.  The Full Commission finds that the

claimant proved she was entitled to temporary total

disability benefits “on January 31, 2011, and from March 29,

2011 to August 3, 2011.”  We find that the claimant proved

she was entitled to a 13% permanent anatomical impairment

rating.  The evidence demonstrates that the respondents

voluntarily accepted 11% of the permanent rating.  The

record does not show that the claimant was required to incur

legal expenses in order to receive 11% permanent anatomical

impairment.  See Aluminum Co. of America v. Henning, 260

Ark. 699, 543 S.W.2d 480 (1976).  However, the claimant was

required to incur legal services to obtain the additional 2%

permanent impairment.  

The claimant is therefore entitled to fees for legal

services, in accordance with Ark. Code Ann. §11-9-715(Repl.

2002), for temporary total disability benefits and 2%

permanent anatomical impairment.  For prevailing on appeal
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with regard to the issue of additional medical treatment,

the claimant is entitled to an additional fee of five

hundred dollars ($500), pursuant to Ark. Code Ann. §11-9-

715(b)(Repl. 2002).  The respondents to date are not liable

for a statutory penalty in accordance with Ark. Code Ann.

§11-9-802(Repl. 2002).

IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

Commissioner McKinney concurs, in part, and dissents, in
part.

CONCURRING AND DISSENTING OPINION

          I respectfully concur in part and dissent in part

from the majority's opinion finding that the claimant has

proven by a preponderance of the evidence that she is

entitled to additional medical treatment, diagnostic

testing, physical therapy, and medication provided and

recommended by Dr. Baltz beginning on July 6, 2011. 

Specifically, I dissent from that portion of the majority

opinion finding that the respondents are liable for payment

of benefits, to include medical, associated with the

claimant’s three-level fusion surgery performed by Dr. Reza

Shahim in March of 2011. 
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          It is undisputed that the claimant sustained a

compensable back injury on November 10, 2005, while working

for the respondent school district.  Further, the record is

replete with evidence of the substantial amount of medical

treatment that the claimant has received pursuant this

injury, to include numerous diagnostic studies, medications,

injections, physical therapy, and a cervical fusion in 2006. 

Thus, there is no question concerning whether the

respondents have provided the claimant with reasonably

necessary medical treatment for her compensable injury.  In

addition, the respondents have paid the claimant indemnity

benefits in connection with her periods of incapacity and

her anatomical impairment rating associated with her injury. 

          This claim has been the subject of previous

controversy and prior litigation.  Of specific relevance to

this current claim for benefits is a recent Opinion filed

November 24, 2010, wherein an Administrative Law Judge found

that the claimant’s radicular symptoms were causally related

to her 2005, compensable back injury.  Pursuant to this

finding, from which no appeal was taken, the respondents

were directed, inter alia, to “pay for Dr. Shahim’s

treatment as pain management of the [claimant’s] compensable
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back injury.”  In that same Opinion, the Administrative Law

Judge stated that Dr. Shahim’s recommended pain management

treatment consisted of facet blocks, facet rhizotomies,

epidural steroid injections, and physical therapy “before

considering surgery.”  Upon Dr. Shahim eventually deciding

that additional surgery was necessary, a request for

preauthorization pursuant to Commission Rule 099.30 (Rule

30) was submitted to Systemedic, for review.  It is that

request for preauthorization under Rule 30 which is the

subject of this dissent. 

          The record reveals that a change-of-physician

Order from Dr. Reginald Rutherford to Dr. Martin Greenberg

was entered on April 11, 2006.   Nine days later, Dr.

Greenberg performed a two-level micro anterior cervical

discectomy and fusion with instrumentation at C5-6 and C6-7

to repair a herniated nucleus pulposus and stenosis. 

Thereafter, the respondents paid the claimant temporary

total disability benefits and benefits pursuant to a

permanent physical impairment rating of 12 percent.   

Pursuant to an Agreed Order signed by an Administrative Law

Judge on July 10, 2006, the claimant agreed that she had not

sought preauthorization according to Rule 30 for any of the
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treatment she had received from Dr. Greenberg up until June

6, 2006, which was the date of a scheduled hearing on

benefits.  The claimant further agreed that payment for this

treatment, therefore, was not the responsibility of the

respondent-carrier.  The respondents agreed to pay for any

medical costs not covered by the claimant’s group health

policy through the Municipal Health Benefit Fund, which, at

the time of the Agreed Order, the claimant was under the

mistaken belief would pay for her treatment with Dr.

Greenberg.  When the claimant later discovered that she was

not covered by such a policy, she sought payment from the

respondent-carrier for her treatment with Dr. Greenwood by

way of litigation.  In an Opinion dated May 17, 2007, an

Administrative Law Judge found that the respondents were

liable for the claimant’s treatment with Dr. Greenberg and

fined them for contempt.  No appeal was taken. 

          In October of 2007, the claimant began treating

with Dr. Shahim.  At that time, Dr. Shahim assessed the

claimant with cervical and lumbar spondylosis.  I note that

the claimant had undergone an unrelated lumbar fusion in

1993.  
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          In June of 2010, Dr. Shahim reported that the

claimant was symptomatic for cervical and lumbar

radiculopathy, and he opined that she may ultimately be a

candidate for surgery at the cervical level adjacent to her

prior cervical fusion.  In the meantime, he recommended that

she continue in a conservative course of treatment to

include facet blocks, facet rhizotomies, epidural steroid

injections, and physical therapy before considering an

additional surgical procedure.  On October 14, 2010, Dr.

Shahim stated, “We will obtain authorization from Workers’

Comp for an anterior fusion at C4-5 and exploration and

removal of the plating at C5-6-7.”  

          A peer review sought per the respondent pursuant

to Rule 30 was conducted on October 26, 2010, by the Medical

Review Institute of America, Inc.  According to the report

of this review, the surgery proposed by Dr. Shahim was not

medically appropriate.  On October 26, 2010, Dr. Shahim was

informed by letter from Martha Price with Systemedic that

the claimant’s proposed surgical procedure was not approved. 

As previously mentioned, by way of an Administrative Law

Judge Opinion filed  November 24, 2010, the claimant’s

radicular symptoms were found to be causally related to her
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cervical injury of 2005, and pain management treatment with

Dr. Shahim was awarded.  Further, as previously mentioned,

facet blocks, facet rhizotomies, epidural steroid injections

and physical therapy were specifically included by the

Administrative Law Judge as part and parcel of this pain

management treatment “before considering surgery... .”

(Emphasis added) In addition, the Administrative Law Judge

stated, “The present medical recommendations are for pain

management, which is a reasonable and necessary medical

expense.”  No appeal was taken. 

          When conservative pain management treatment

reportedly failed to relieve the claimant’s subjective

complaints, Dr. Shahim again recommended that the claimant

might benefit from surgery.  In a February 23, 2011, letter

of non-approval concerning hospital admission and pre-

authorization for the claimant’s proposed surgery, Ms. Price

stated:

Systemedic Review is the utilization
review organization providing
professional review services on this
case, as required by Arkansas Workers’
Compensation’s Rule 30.
This case required referral for
physician level opinion (either by
specialty matched peer review or second
opinion evaluation) regarding
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appropriateness of planned
procedure(s)and/or admission. 
As a result of these findings, this
letter is to notify you that physician
and facility charges related to the
above request may not be considered for
reimbursement. 
It is the treating physicians’s
responsibility to provide or have
provided by their designated
representative complete and accurate
medical information substantiating the
appropriateness of the proposed
treatment and its provision in the
setting noted above.
It is the doctor’s or injured
employees’s right to provide information
and request reconsideration of the non-
approval determination contained herein.
This can be initiated by calling or
writing the Registered Nurse reviewer.
If requested verbally, this should be
followed by a written request within 7
days. It will be the workers’
compensation carrier’s decision as to
how the reconsideration review will be
obtained (ie, additional physician file
review, second surgical opinion
evaluation, or deferral to the Medical
Cost Containment Division of the
Arkansas Workers’ Compensation
Commission). 
The Workers’ Compensation Commission
rules “prohibit a provider from billing
an employee for any amount for health
care services provided for treatment of
a covered work-related injury or illness
when that amount exceeds the maximum
allowable payment established by the Fee
Schedule.”

          On March 29, 2011, Dr. Shahim proceeded with the

claimant’s cervical surgery without taking any further steps
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for preauthorization as outlined in Ms. Price’s letter.  The

claimant reported improvement of her symptoms following this

surgery.  

          In an Opinion filed on October 23, 2012, the

Administrative Law Judge found that the claimant proved by a

preponderance of the evidence that the March 29, 2011,

three-level fusion was a compensable consequence of her 2005

injury.  Moreover, the Administrative Law Judge found that

“since the treatment was combined with the compensable C5-C7

levels to alleviate pain, a reasonable and necessary

treatment causally related to the compensable injury, the

respondents’ failure to pay Dr. Shahim’s medical expenses

and benefits associated with that treatment are subject to a

penalty.”  I concur with the majority opinion that a penalty

is not warranted in this claim, and that this finding should

be reversed.  Further, I concede that the claimant’s surgery

was reasonable and necessary in that Dr. Shahim reported

post-surgical improvement of her symptoms.  However, I

cannot agree that the respondents are liable for the cost of

that procedure in that the claimant failed to comply with

the provisions of Rule 30 in seeking preauthorization.      
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          While the respondents do not currently contend

that the claimant’s March 29, 2011, surgery was not

reasonably necessary for the treatment of her 2005,

compensable injury, they argue on appeal that the claimant

failed to comply with Rule 30; therefore, they should not be

liable for the cost of this procedure.  The majority has

found, among other things, that because this procedure was

reasonably necessary, the respondents are liable for the

costs of said treatment.  In doing so, the majority entirely

disregards the requirements of Rule 30, making it, in

effect, an irrelevant rule and one that can be arbitrarily

ignored.  

          It is well-established that Rule 30, when properly

applied to determine preauthorization of specific medical

treatment or procedure, does not guarantee that the

treatment or procedure is reasonably necessary for the

treatment of a claimant’s compensable injury.  See

generally, Dotson v. Little Rock National Airport, Full

Commission Opinion filed March 30, 2009 (Claim No. F511909). 

Nor does approval for treatment under Rule 30 give a

physician a “blanket authorization” for any treatment he

desires.  See generally, Hood v. Southwest Airlines Co.,
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Full Commission Opinion filed March 6, 2003 (Claim No.

F011021).  However, while Rule 30 may not apply to a

determination of whether a specific medical service or

procedure is reasonably necessary for the treatment of a

claimant’s compensable injury, it absolutely and

unequivocally applies to whether or not a carrier is liable

for the charges incurred as a result of that service or

procedure.  

          Here, the respondents do not argue that Dr. Shahim

was authorized to treat the claimant.  Nor do they argue on

appeal that the claimant’s March, 2011, surgery was

reasonably necessary for the treatment of her 2005 injury. 

Rather, the respondents rightly argue that this authorized

physician performed an unauthorized procedure in violation

of the requirements of Rule 30.  Therefore, the respondents

should not be liable for the cost of this unauthorized

treatment.

Rule 30, Part I, Subpart S, states, in pertinent part:

Preauthorization is required for all
nonemergency hospitalizations, transfers
between facilities, and outpatient
services expected to exceed $1000.00 in
billed charges for a single date of
service by a provider.
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          Further, Part III, subsection 1.A. of the Arkansas

Workers’ Compensation Hospital Inpatient Fee Schedule

provides explicit, detailed instructions for seeking

preauthorization for a medical procedure, what steps to take

if preauthorization is denied, and the parties’ duties and

responsibilities with regard to the overall process.  In

pertinent part, Part III, states as follows:

1. The insurance carrier is liable for
the reasonable and necessary medical
costs relating to the health care
treatment and services listed in
subsection (7) of this section required
to treat a compensable injury, when any
of the following situations occur:

(a) there is a documented life-
threatening degree of medical emergency
necessitating one of the treatments or
services listed in subsection (7) of
this section;
(b) the treating doctor, his/her
designated representative, or injured
employee has received preauthorization
from the carrier prior to the health
care treatments or services; or
(c) when ordered by the Commission.

 
          There is no question that (a) does not apply to

this claim, in that the claimant’s March, 2011, surgery was

necessitated by neither an emergency nor a life-threatening

situation.  Moreover, the majority agrees that (c) does not

apply, in that it found  that, “The Commission did not award
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the costs of the March 29, 2011, surgery prior to the

administrative law judge’s October 13, 2012 opinion.” 

Rather, the majority found that the respondent’ liability

for the cost of this surgery rests upon the fact that it was

reasonable and necessary.  Therefore, only (b) applies to

this current claim.  Clearly under this provision the

respondents cannot be held liable for the cost of the

claimant’s 2011, surgery or any benefits associated

therewith in that she failed to obtain preauthorization for

this procedure.

          The claimant was undoubtedly familiar with Rule 30

preauthorization requirements prior to her 2011, surgery, in

that in 2006, she initially agreed that she had not sought

preauthorization according to Rule 30 for any of the

treatment she had received from Dr. Greenberg, and that the

respondents were, therefore, not liable for payment of said

same.  It was only after she discovered that her husband’s

group health policy would not pay for this surgery that she

broke her agreement and sought payment from the respondents. 

Thus, reasonable minds could conclude that having been

successful in her bid to receive benefits in 2006 for

surgery for which she failed to seek preauthorization only
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acted to reinforce her presumption that the respondents

would be liable for her 2011 surgery, regardless of whether

she complied with or totally disregarded Commission Rules

and procedures.  As it turns out, the claimant was right. 

In my view, this sets an unacceptable precedent for other

claimant’s who may also chose to ignore established Rules of

the Commission, and it prejudices those claimant’s who

comply with them. 

          In the present claim, the claimant was fully aware

that preauthorization for her 2011 surgery had not been

approved.  Yet, she elected to proceed with that surgery,

disregarding the provision of Rule 30 that states:

a. 6. If a dispute arises over denial of
preauthorization by the insurance
carrier, the doctor or the injured
employee may proceed to Preauthorization
Medical Dispute Resolution.

          In addition, the claimant failed to comply with

the provision of Rule 30 that allows Commission intervention

in disputed medical treatment, which states as follows:

b. When a request for pre-authorization
is denied, a request for review may be
submitted to the Medical Cost
Containment Division of the Arkansas
Workers’ Compensation Commission.
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          Finally, pursuant to Ms. Price’s letter to Dr.

Shahim and other documented evidence in this claim, it is

evident that the respondents closely adhered to the

requirements of Rule 30 and the Fee Schedule.  The

respondents, therefore, should not be penalized for obeying

the rules that we have established by being forced to pay

for surgery that was not preauthorized and that was

unquestionably over the $1,000 limit established by Rule 30,

simply because the claimant chose to ignore those same rules

in a successful effort to side-step procedures established

by the Commission to address these very issues. 

          In conclusion, preauthorization of medical

treatment, regardless of whether or not that treatment is

reasonable and necessary is required under the provisions of

Rule 30.  Whether or not the treatment is reasonable and

necessary is a completely separate statutory issue which

should be treated as such.  Further, the Fee Schedule does

not abdicate to a claimant with an admittedly compensable

injury for which medical benefits are being paid the right

to ignore the requirement for preauthorization and obtain

such treatment without the knowledge of the carrier.  Such

interpretation would render Rule 30 and preauthorization
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meaningless.  Moreover, such an interpretation would amount

to a “back door policy” as a way around Rule 30 and the Fee

Schedule that was never intended.  See generally, Taylor v.

City of Little Rock, Full Commission Opinion filed March 15,

2004 (Claim No. E914169).  Since the claimant did not comply

with the preauthorization requirement of Commission Rule 30,

I cannot find that the respondents are responsible for the

charges related to the claimant’s March 29, 2011, cervical

surgery or any benefits associated therewith.  Therefore, I

respectfully dissent. 

                                 
KAREN H. MCKINNEY, COMMISSIONER

Commissioner Hood concurs, in part, and dissents, in part.

CONCURRING AND DISSENTING OPINION

          After my de novo review of the entire record, I

concur in part with, but must respectfully dissent, in part,

from the majority opinion.  I agree with the majority

opinion, except for the determination that a penalty is not

owing on the impairment rating.  The respondents accepted an

11% impairment, but failed to pay it timely.  Thus, a

penalty under Arkansas Code Annotated Section 11-9-802(b) is
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appropriate.  This statute provides that if an installment

of compensation “payable without an award” is not paid

within fifteen (15) days after it becomes due, an eighteen

percent (18%) penalty will be imposed, absent controversion,

extension or a reasonable excuse. 

          The permanent impairment rating of 11% was payable

within fifteen days of Dr. Shahim’s rating.  Dr. Shahim’s

13% rating was faxed to the carrier on June 13, 2012. 

However, the check to satisfy the amount due for June 21 to

July 4, 2012 was not created until July 10, 2012.  The check

for July 5 forward was not created until July 16, 2012.  The

payments should have been made by June 28, 2012, which is 15

days after the payment became due.  The checks were not even

created until after this time had passed.  Thus, a penalty

under Subsection (b) is appropriate.  

          Given the unnecessarily litigious nature of the

respondents’ approach to this claim, I also find these

circumstances to have satisfied the provisions of Subsection

(e) which allows the imposition of a penalty of 36% where

the failure to pay any benefit is willful and intentional,

payable to the claimant.  The delayed payment was

intentional.  There was no controversion of the 11%, there
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was no formal extension granted, and the respondents are

fully in control of their fax machines and their ability to

timely write checks.

          Thus, I would award a 36% penalty on the 11%

permanent impairment rating.

          For the foregoing reasons, I concur in part with,

but must respectfully dissent, in part, from the majority

opinion.

______________________________
PHILIP A. HOOD, Commissioner


