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OPINION AND ORDER

Respondents appeal and claimant cross-appeals an

opinion and order of the Administrative Law Judge filed

July 9, 2012 and the Nunc Pro Tunc Order entered July

16, 2012.  In the opinion and order, the Administrative

Law Judge made the following findings of fact and

conclusions of law:

1. The Arkansas Workers’ Compensation Commission
has jurisdiction over this claim.

2. The stipulations set forth above are
reasonable and are hereby accepted.
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3. Claimant has not proven by a preponderance of
the evidence that he sustained a compensable
mental injury under Ark. Code Ann. § 11-9-113
(Repl. 2002).

4. Claimant has not proven that he is entitled to
additional treatment of his alleged mental
condition.

5. Claimant has not proven by a preponderance of
the evidence that he is entitled to additional
treatment of his shoulder, neck, elbow and
wrist.

6. Claimant has proven by a preponderance of the
evidence that he is entitled to additional
treatment of his compensable head injury.

7. Claimant has not proven by a preponderance of
the evidence that he is entitled to additional
treatment of his compensable lower back
injury.

8. Claimant has not proven by a preponderance of
the evidence that he is entitled to additional
temporary total disability benefits on and
after June 25, 2010.

9. Claimant has not proven by a preponderance of
the evidence that he is entitled to a
controverted attorney’s fee.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are
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correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm the July 9, 2012 decision of

the Administrative Law Judge, including all findings of

fact and conclusions of law therein, and adopt the

opinion as the decision of the Full Commission on

appeal.

All accrued benefits shall be paid in a lump sum

without discount and with interest thereon at the lawful

rate from the date of the Administrative Law Judge's

decision in accordance with Ark. Code Ann. § 11-9-809

(Repl. 2002).

Since the claimant’s injury occurred after July 1,

2001, the claimant’s attorney’s fee is governed by the

provisions of Ark. Code Ann. § 11-9-715 as amended by

Act 1281 of 2001.  Compare Ark. Code Ann. § 11-9-715

(Repl. 1996) with Ark. Code Ann. § 11-9-715 (Repl.

2002).  For prevailing on this appeal before the Full

Commission, claimant's attorney is hereby awarded an

additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. § 11-9-715(b) (Repl.

2002).
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 IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

Commissioner McKinney concurs in part and dissents in
part.

CONCURRING DISSENTING OPINION

          I concur, in part with, and dissent, in part

from, the majority's opinion.  Specifically,  I concur

in the findings that the claimant has not proven by a

preponderance of the evidence that he sustained a

compensable mental injury; that the claimant has not

proved that he is entitled to additional treatment for

his alleged mental condition; that the claimant has not

proved by a preponderance of the evidence of the

evidence that he is entitled to additional treatment of

his shoulder, neck, elbow and wrist; that the claimant

has not proven by a preponderance of the evidence that

he is entitled to additional treatment of his lower back

injury; that the claimant has not proven by a

preponderance of the evidence that he is entitled to

additional  temporary total disability benefits on and

after June 25, 2010; and that the claimant has not

proven by a preponderance of the evidence that he is

entitled to a controverted attorney's fee.  However, I
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must dissent from the finding that the claimant has

proven by a preponderance of the evidence that he is

entitled to additional treatment of his compensable head

injury.  

          The Pre-hearing Order specifically sets forth

the issues to be presented at the hearing as follows:

          A.  Whether Claimant is entitled to continued  
             reasonable and necessary medical treatment  
             with Dr. James Blankenship, Dr. David       
        Cannon and Health Resources of Arkansas          
     (neuropsychological counseling).
          B.  Whether Claimant is entitled to temporary  
              total disability benefits.
          C.  Whether Claimant is entitled to a          
     controverted attorney’s fee.

          During the hearing, the Administrative Law

Judge, with the permission of the parties, amended the

issues to reflect that in order for the claimant to be

entitled to the neuropsychological counseling requested,

the claimant first had to prove that he sustained a

compensable mental injury under A.C.A. § 11-9-113. Thus,

the following issue was added:

          D.  Whether Claimant sustained a compensable   
            mental injury under A.C.A. § 11-9-113        
       (Repl 2002).

 

          After setting forth the facts of this claim,

the Administrative Law Judge and now the majority

correctly found that the claimant failed to prove by a
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preponderance of the evidence that he sustained a

compensable mental injury; that he is entitled to

additional treatment for his alleged mental injury; that

he is entitled to addition medical treatment for his

shoulder, neck, elbow, and wrist injuries; that he is

entitled to additional treatment of his compensable

lower back injury; that he is entitled to additional

temporary total disability benefits on and after June

25, 2010; or, that he is entitled to a controverted

attorney’s fee.  

          However, I find that the Administrative Law

Judge and now the majority raised the issue of

claimant’s entitlement to additional medical treatment

for his headaches, sua sponte.  The only issue with

regard to additional medical treatment was whether the

claimant is entitled to continued reasonable and

necessary medical treatment with Dr. Blankenship, Dr.

Cannon, and Health Resources of Arkansas.  As none of

these medical care providers ever recommended additional

medical treatment for the claimant’s head injury or

headaches, the claimant never raised the issue of

additional medical treatment for his compensable head

injury.   Therefore, I find that the finding No 6,
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together with the second full paragraph on page 17 of

the Administrative Law Judge’s opinion which states:

Neither doctor has recommended
treatment for Claimant’s headaches.
But I credit his testimony that he
is having them and have accepted the
stipulation that his head injury was
accepted as compensable.  His
medical records reflect that he has
complained of headaches from the
onset.  The Arkansas Court of
Appeals in Artex Hydrophonics, Inc.
v. Pippin, 8 Ark. App. 200, 649
S.W.2d 845 (1983) held that
“[m]edical treatments which are
required so as to stabilize or
maintain an injured worker are the
responsibility of the employer.” 
After consideration of the evidence,
I find that additional treatment of
Claimant’s head is reasonable and
necessary.

  

must be vacated.  The Courts and the Commission have

held that it is improper for an Administrative Law Judge

to raise an issue for the first time in his opinion. 

Carthan v. School Apparel, Inc., Full Commission Opinion

filed November 28, 2006 (F410921); Singleton v. City of

Pine Bluff, Full Commission Opinion filed February 23,

2006 (F302526). Ironically, the Administrative Law Judge

and now the majority specifically cited these cases when

he found that he could not award additional medical

treatment for the claimant’s complaints of pain in his

upper neck, elbow, and wrist in that these injuries were
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not accepted as compensable and he could not act on his

own to make a compensability finding regarding them. 

Nevertheless, he proceeded to raise the issue with

regard to additional medical treatment for the

claimant’s head injury when this issue was neither

raised by the parties nor was any evidence presented

that additional medical treatment for the claimant’s

head injury been requested.  As this was not a proper

issue before the Commission, I must respectfully dissent

from this finding.   

                                                         
                         KAREN H. McKINNEY, Commissioner

Commissioner Hood concurs, in part, and dissents, in
part.

CONCURRING AND DISSENTING OPINION

          After my de novo review of the entire record,

I concur in part with, but must respectfully dissent in

part from, the majority opinion.  I concur with the

finding that the claimant has proven by a preponderance

of the evidence that he is entitled to additional

treatment for his compensable head injury.  However, as

I find that the claimant is entitled to additional

medical treatment for his low back injury and related
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temporary total disability benefits from June 25, 2010

until a date yet to be determined, I must respectfully

dissent from the contrary findings of the majority.

Reasonably Necessary Medical Treatment

          The Workers’ Compensation Act requires

employers to provide such medical services as may be

reasonably necessary in connection with the injury

received by the employee.  Ark. Code Ann. §11-9-508(a)

(Repl. 2002).  Injured employees must prove that medical

services are reasonably necessary by a preponderance of

the evidence; however, those services may include that

necessary to accurately diagnose the nature and extent

of the compensable injury; to reduce or alleviate

symptoms resulting from the compensable injury; to

maintain the level of healing achieved; or to prevent

further deterioration of the damage produced by the

compensable injury.  Ark. Code Ann. §11-9-705(a)(3)

(Repl. 2002); Jordan v. Tyson Foods, Inc., 51 Ark. App.

100, 911 S.W.2d 593 (1995); See Artex Hydrophonics, Inc.

v. Pippin, 8 Ark. App. 200, 649 S.W.2d 845 (1983).  The

Court of Appeals has noted that, even if the healing

period has ended, a claimant may be entitled to ongoing

medical treatment if the treatment is geared toward

management of the claimant’s compensable injury.  See
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Patchell v. Wal-Mart Stores, Inc., 86 Ark. App. 230; 184

S.W.3d 31, (2004), citing Artex Hydrophonics, Inc. v.

Pippin, 8 Ark. App. 200, 649 S.W.2d 845 (1983).

Furthermore, the Court of Appeals has found that

treatment intended to help a claimant cope with chronic

pain attributable to a compensable injury may be

reasonable and necessary.  See LVL, Inc. v. Ragsdale,

2011 Ark. App. 144.  Additionally, a claimant does not

have to provide objective medical evidence of his

continued need for treatment.  Castleberry v. Elite Lamp

Co., 69 Ark. App. 359, 13 S.W.3d 211 (2000), citing

Chamber Door Indus., Inc. v. Graham, 59 Ark. App. 224,

956 S.W.2d 196 (1997).

          Here, the claimant has only seen Dr. James

Blankenship once, but is requesting to return to treat

with him.  Similarly, he has only been allowed to go to

Dr. David Cannon, a pain management specialist, one

time.  Dr. Cannon has recommended a series of four

injections into the claimant’s spine.  At present, the

claimant is taking Zoloft, Vistaril, Flexeril, Tramadol,

and Naproxen, and is using a TENS unit.  The claimant

testified that, while he continues to use the TENS unit

every day, it is no longer helping.
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          On December 16, 2009, Dr. Sprinkle did

bilateral lumbar paraspinal and left rhomboid trigger

point injections.  He noted that the reports on the MRIs

of the lumbar and cervical spine showed only

degenerative changes, but he also pointed out that the

report reflected “shadow disc herniation at C6-7

displacing the right C6 nerve root.”  The claimant, on

December 30, 2009, reported that the injections helped

him overall, and that his pain was lessened.  Dr.

Sprinkle wrote on January 13, 2010:

1. I think he is at maximum medical
improvement from his straining
events.
2. I think the MRI shows pre-
existing phenomena that were
aggravated by his work injury.  3. 
He is at maximum medical improvement
from the cervical and lumbar
complaints.  4. He has had three
trigger point injections so we
really can’t do any more steroid
exposure for at least six months. 
5. He does have degenerative changes
and I think unfortunately he will
have some chronic symptoms but I
think we have made our best effort
to try to minimize his symptoms as
much as possible.  6. He has been
through physical therapy, has had
several medications and injections
so I think he has really maximized
nonoperative treatment.  7. He can
return to work full duty.  8. I will
see him back on an as needed basis. 
9. He can take the Skelaxin and
naproxen as long as those provide
benefit to him.
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          The claimant went to Dr. Blankenship on April

4, 2011, pursuant to a change-of-physician order, and

told him that he has been suffering from mid-lumbar back

pain since the work-related fall and that he had

undergone three epidural steroid injections with no

relief.  The doctor wrote:

I have told Mr. Valdes that I would
recommend that we start from
scratch.  I have recommended that we
get him in to see Dr. David Cannon
for an evaluation and Z-joint
injection.  I have recommended that
he get started working in a good
flexion-oriented program with Neely
at Jones Physical Therapy in
Harrison.  I will plan on seeing him
back in six weeks and will see how
he is doing at that time.  If is not
improving, then it is likely I am
going to recommend multilevel
diskography to delineate whether he
does have a true diskogenic etiology
for his back pain.  I have told him
I would like for us to try
conservative treatment plan up until
then to see if we can get this
better without a discussion of
possible surgical intervention.  He
agrees with this overall game plan.

          A lumbar MRI on that same day was read by Dr.

Blankenship to show mild disc degeneration at L4-5 and

L5-S1 with no significant protrusions, and mild facet

arthropathy at L3-4 and L4-5 without significant lateral

recess stenosis or neural impingement.
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          The claimant saw Dr. Cannon on May 2, 2011. 

The doctor assessed him as having:

1. Spondylosis-lumbar, most
significant at L3-4 and L4-5.
2. Intervertebral disc disorder-
lumbar, most significant at L4-6 and
L5-S1.
3. Facet arthropathy at L3-4 and L4-
5.
4. Low back pain.
5. Bilateral sacroiliac joint
dysfunction, right slightly worse
than left.
6. Myofascial pain with spasms.

He recommended that claimant undergo bilateral L3-4 and

L4-5 facet injections under fluoroscopy, along with

“consideration of radiofrequency at these level[s] as a

more permanent option.”

Dr. Sprinkle, on September 13, 2011, wrote:

I have been asked to review
treatment recommendations from Dr.
James Blankenship.  He has been
recommended to undergo facet joint
injections by Dr. Cannon.  Certainly
facet joint injections are
reasonable treatment option for
degenerative disc disease, however,
I placed this patient at maximum
medical improvement for his lumbar
spine, January 13, 2010.  I think
the recommendation for facet joint
injections recently are more likely
indicated secondary to his chronic
degenerative disease, and not
related to his specific work injury
in November 2009.  Therefore any
treatment pursued subsequent to
January 13, 2010, is more likely
related to his pre-existing
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degenerative disease, than to his
temporary aggravation of it as a
result of his work injury of
November 2009.

          The Commission is authorized to accept or

reject a medical opinion and is authorized to determine

its medical soundness and probative value.  Poulan Weed

Eater v. Marshall, 79 Ark. App. 129, 84 S.W.3d 878

(2002); Green Bay Packing v. Bartlett, 67 Ark. App. 332,

999 S.W.2d 692 (1999).  Based upon my review of the

evidence, I cannot credit Dr. Sprinkle’s opinion. The

claimant utilized the change-of-physician process to

change his course of treatment away from that

recommended by Dr. Sprinkle, who essentially offered the

claimant nothing.  Both Dr. Blankenship and Dr. Cannon

have recommended treatments tailored to identify the

exact nature and extent of the claimant’s injury and to

help him cope with pain.  Both of these reasons for

treatment are specifically contemplated in the case law

relating to reasonably necessary medical treatment.  Dr.

Sprinkle may have opined that the claimant merely

sustained a “temporary aggravation,” but he is no longer

the claimant’s treating physician.  I find that Dr.

Sprinkle’s opinion cannot be afforded any weight,

because it is clearly wrong.  The claimant has
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consistently and credibly complained of pain since he

sustained a compensable injury and Dr. Sprinkle offered

him nothing in the way of treatment.  I find that Dr.

Blankenship and Dr. Cannon have offered the claimant

treatments which are specifically allowed as reasonably

necessary medical treatment under Arkansas law.

Temporary Total Disability Benefits

          Temporary total disability for unscheduled

injuries is that period within the healing period in

which claimant suffers a total incapacity to earn wages. 

Ark. State Highway & Transportation Dept. v. Breshears,

272 Ark. 244, 613 S.W.2d 392 (1981).  The healing period

ends when the underlying condition causing the

disability has become stable and nothing further in the

way of treatment will improve that condition.  Mad

Butcher, Inc. v. Parker, 4 Ark. App. 124, 628 S.W.2d 582

(1982).  The healing period has not ended so long as

treatment is administered for the healing and

alleviation of the condition.  Breshears, supra; J.A.

Riggs Tractor Co. v. Etzkorn, 30 Ark. App. 200, 785

S.W.2d 51 (1990).  Dr. Sprinkle placed the claimant at

maximum medical improvement on January 13, 2010 and

released him to return to work full duty.  As with the

issue of reasonably necessary medical treatment, I find
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that Dr. Sprinkle’s opinion is wrong.  As there are

treatments recommended by Dr. Blankenship and Dr. Cannon

which could improve the claimant’s condition, he has

remained in his healing period.  The claimant credibly

testified that he has been unable to work due to his

compensable injury.  As such, I find that the claimant

is entitled to temporary total disability benefits from

June 25, 2010 until a date yet to be determined.

          For the foregoing reasons, I concur, in part 

with, but must respectfully dissent, in part, from the 

majority opinion.

______________________________
PHILIP A. HOOD, Commissioner


