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OPINION AND ORDER

Claimant appeals and respondent cross appeals

from a decision of the Administrative Law Judge filed

January 22, 2013.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The stipulations agreed to by
the parties at the pre-hearing
conference conducted on October
29, 2012, and contained in a
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pre-hearing order filed that
same date, are hereby accepted
as fact.

2. Claimant has failed to prove by a
preponderance of the evidence that she is
entitled to temporary total disability
benefits.

3. Claimant has failed to prove by a
preponderance of the evidence that the
unpaid medical bills are causally related
to her compensable injury.

4. Claimant has met her burden of proving by
a preponderance of the evidence that she
is entitled to permanent partial
disability benefits in an amount equal to
5% to the body as a whole. This 5%
constitutes the permanent impairment
suffered by claimant as a result of her
compensable injury.

5. Respondent has controverted claimant’s
entitlement to permanent partial
disability benefits in an amount equal to
5% to the body as a whole.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.
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Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full

Commission on appeal.

IT IS SO ORDERED.

                                   
A. WATSON BELL, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood concurs, in part, and dissents, in
part.

CONCURRING AND DISSENTING OPINION

After my de novo review of the entire record,

I concur, in part, with the majority opinion but must

respectfully dissent from the majority’s denial of her

claim for wage-loss benefits and reimbursement for

medical bills.  The claimant sought indemnity and

medical benefits for a compensable injury to her neck

and back on May 12, 2009.

Before the claimant worked for the respondent-

employer, she worked for Pine Bluff Sand and Gravel

driving a dump truck for four years.  When she drove a
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dump truck, gravel was loaded into the truck while she

was in it, then she drove on a gravel road no more than

five minutes to unload it on a barge.  The loading

caused a little vibration, just “jerk you back and forth

a little.”  Her work as a dump truck driver did not

limit her physically from working for the respondents as

a school bus driver.  She did not have any problem doing

her job as a bus driver, before the bus accident.  She

did a lot of extra trips.  She never had to stop those

hours because of back pain or leg numbness. 

The claimant was injured on May 12, 2009.  The

school bus she was driving was stopped.  Another school

bus rear-ended her, pushing her bus a full bus-length

forward.  She had severe pain and spasms in her neck and

back, and her head hurt badly, too.  Her back pain was

right around her waist and below it.  She went to the

emergency room and was subsequently treated by her

family doctor, Dr. Kuykendall.  After the bus accident

and before her 2011 accident, she had pain going down

into her legs, which she mentioned to her doctors.

After the bus accident, she continued to work

the rest of the school year, which was approximately

another 12 work days.  There were a lot of extra trips
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at the end of the year.   She did not take any of the

extra trips.  She did her regular routes, which took

about 30 minutes.  She “felt that’s what you were

supposed to do.”  She also worked the next school year. 

She explained that:

I figured if I kept pushing myself, I would
eventually - the back would heal and it would
- eventually the pain would cease and the
spasms would go away.  And if I kept working,
you know, I’d just work the stiffness and
tightness out of the muscles and I thought it
would just heal up and go away.

During the year that the claimant worked, she

cut back her activities.  She only did her regular

routes.  She no longer drove the extra trips that were

offered to her, because of the severity of the spasms. 

She realized she had to stop working one day when she

was walking from her car to her bus for the afternoon

route:

I got out of my car and walked approximately
ten feet and it was a struggle because the
muscles tightened up and my back spasmed.  I
couldn’t hardly move to walk and I was almost
in tears.  I was afraid - I couldn’t take my
pain medicine, because I was driving and the
pain medicine said not to take it when you
were driving, so I couldn’t take it.  I was
afraid that I wouldn’t be able to move my foot
fast enough to hit the brake whenever I needed
to hit the brake or the gas, you know, and I
was afraid for the kids’ safety.
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The claimant turned in a formal resignation on

August 9, 2010.  This was voluntary.  She did not look

for work after she resigned.  She could not work at the

time of the hearing, even if she limited herself to

regular routes, “because my muscles tighten up and the

spasms come on.  And then occasionally the disc gets up

on the nerve and it will run down - the pain, the spasm

will run down my leg and my feet and leg will go numb.” 

She was afraid that she would not be able to move her

foot quickly enough to use the gas and brake pedals. 

This was a danger to the children in her bus.  She spoke

to Dr. Kuykendall about her concerns about driving and

the safety of the children for whom she was responsible. 

He was aware that she was resigning.

The claimant took prescription ibuprofen, 800

milligrams, up to three times a day when her pain was

severe.  She took Tramadol, 10 milligrams, once or twice

a day as needed, and Gabapentin, 300 milligrams, once a

day, in the evening.  She took a sleeping aid at night. 

Dr. Kuykendall prescribed them.

The claimant had a good working relationship

with her employer.  Before her injury, she did a lot of

extra work and took a lot of overtime.  She was
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available when they called.  She did not have any

reprimands or disciplinary actions against her.  She

testified that she “always felt like you should do your

very best at whatever you do and do above and beyond

what was required of you.”

The claimant’s goal had been to become a

schoolteacher, and she was taking on-line courses.  She

started her course work in April 2009.  She had hoped to

graduate in April 2013.  She did not believe she could

be a schoolteacher, because she did not believe that she

could stand for more than five minutes without her

muscles tightening up and spasming.  She realized this

about six to eight months after she resigned.  She

continued to take her courses, and she homeschooled her

children.  She paid for the courses with loans and a

grant.  She continued to incur the expense, in the hope

that eventually the pain, spasms and muscle tightness

would heal, so that she could become a teacher.  She did

not want to stop the course work, because she hoped to

teach.  Her studies were online, and involved doing

homework assignments online and doing research on the

school’s website resources.  She took one class at a

time and averaged about 10 - 20 hours on each class per
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a week.  She could work for about one hour at a time,

before she had to get up and move or lay down.  She did

her schoolwork seated on the couch with her legs propped

up to alleviate her pain.  Once she finished this course

work, she would not automatically become a teacher.  She

would still have to go to the certification school and

to practice teach.  She knew she could not do the actual

classroom work, because she worked as a substitute

teacher occasionally, and when she had to stand to

monitor students in the hallways, she had spasms, which

forced her to sit.

Homeschooling her children meant grading some

of her eleven-year-old’s homework and occasionally

giving her eighteen-year-old a test.  She started

homeschooling her children for the 2011-2012 school

year.  Most of the work is done by her daughters, and

she makes sure they get their assignments completed: “I

try to do as much monitoring as I can, but I can’t stand

or sit at the desk very long... Sometimes they come in

there when they need assistance and sit beside me [on

the couch].”

The claimant testified that her current pain

was the same that she had since the bus accident.  She
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did not vacuum or make beds. She tried to sweep the

floors occasionally.  Her daughters did the housework. 

Her husband worked outside the home.

On March 5, 2011, the claimant was involved in

another accident, in which her car was rear-ended as she

turned into her driveway.  She had pain in her upper

middle back and around her bra line.  Her low back pain

flared.  She sought treatment and filed a lawsuit for

the damages arising out of this accident.  She settled

the personal injury claim arising from that accident,

for around $13,000 after attorney’s fees and before

medical bills.  There was a lien from Johnson Regional

Medical Center, which was paid with a check to the

hospital as part of the settlement agreement.  She

believed that she had healed from that injury.  After

the accident, she had upper and middle back pain,

exacerbated lower back pain, and more pain running doing

into her legs.  Her lower back was already injured, and

the car accident increased the amount of pain at that

moment.  She had the upper middle back pain for about

nine months, and her low back hurt a little more than it

had before, but it was the same kind of pain and the

same amount of pain as before the car accident.
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The $6,000 in medical bills for which she was

seeking reimbursement was not paid out of her settlement

money.  The claimant stated that “I tried to keep the

bills separated.”  She paid all of the bills out of her

own pocket, and she was reimbursed for the bills arising

out of the March 5, 2011 accident by the settlement. 

She wanted to be reimbursed for the bills she paid that

were related to her bus accident, and she wanted the

bills for MRIs and physical therapy by the hospital paid

by the respondents.

The claimant explained her current activities:

I don’t do a whole lot. When I try to do
things, I can’t because of the muscle.  Just
standing, my muscles tighten up and I have
spasms and I have to go sit down. Not even
five minutes, I feel the spasms starting to
come on.  And when I do try to drive too much
or, you know, just going to Wal-Mart to buy
groceries is a struggle, because my feet go
numb when I walk around the store.  Even
Christmas shopping was a struggle to me,
because usually I enjoy that.  I haven’t
enjoyed it the past three years, because of
the severity of the muscles tightening up and
the spasms.  And sometimes when I just try to
take out the trash, my back will spasm up and
it will go out on me and I have to be laid up
on the couch or in bed for, you know, three or
four days.

In November 2009, she had spasms in her lower

back.  She had numbness in her leg, either the right or
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the left.  Sometimes her back would “completely go out.” 

She meant that she could not move her back at all, and

she was in extreme pain.  Changing position was a

struggle.  She could hear grinding in her lower back. 

She told her doctors about her back going out.  When her

back went out, she took a muscle relaxer for several

days until it healed.  The muscle relaxer made her

drowsy.

At the hearing, the claimant had been seated

for forty-five minutes. She had pain in her right hip,

running down her leg, and her right leg was numb.  She

had shifted in her chair.  She had to brace herself with

her right arm, because she began to have muscle spasms

during the hearing.  If she held herself in that

position, she could limit the severity of the spasms. 

The claimant’s husband’s testimony

corroborated the claimant’s.  She moved very slowly, and

she flinched when she moved.  She limped.  Sometimes he

had to help her off the couch, because she could not get

up on her own.  He did the cooking and sweeping, and

tended the woodstove.  Their daughters helped with

housework.  She did not sleep well at night.  She drove

to the hearing.  She had a “back brace” that she put
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behind her back in the seat when she drove.  She took

medicine every day.  When she quit her job driving the

bus, she usually walked holding her back.  In regard to

her school work, “She was trying for being a teacher,

but I don’t know what she decided on yet.  She has to

finish the school, because she’s already in it.”

The claimant was seen by Dr. Kuykendall in

December 2004 for symptoms caused by strep throat,

including a sore throat and neck.  She was seen in

October 2005, with no complaints of neck or back pain. 

She was seen again in August 2006 with sinusitis and low

back pain around her sacroiliac joint, for which over-

the-counter Tylenol and Advil were prescribed, as well

as an antibiotic.  

The next medical record is from May 12, 2009,

when the claimant was seen in the emergency room after

the bus accident.  She had a headache, neck pain and low

back pain.  She was prescribed a muscle relaxer.  She

was returned to work with no restrictions.

On May 19, 2009, she was seen by Dr. Graves

for symptoms related to the bus accident.  She noted

that the muscle relaxer did not help much.  Dr. Fisher

saw the claimant on June 2, 2009, and prescribed
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physical therapy and instructed the claimant to take

Ibuprofen regularly instead of intermittently. He noted

that Hydrocodone made her nauseous and that she did not

ask for more narcotics.  On x-ray, he observed the

exaggeration of the normal lumbar lordosis, with

degenerative facet findings in the lumbar spine.

On June 15, 2009, the claimant was evaluated

by the physical therapist, who noted tenderness in the

lumbosacral and sacroiliac areas and in her piriformis

and gluteus muscles, as well as numbness and tingling in

her left leg.  The claimant underwent twelve physical

therapy visits, which provided mild improvement.  On

June 24, 2009, Dr. Fisher noted that the claimant had

pain going into her left leg and sometimes her right

leg.  On August 10, 2009, Dr. Fisher noted the

claimant’s continued pain.  He wanted her to see a back

pain specialist.  She planned to try to return to work. 

On September 16, 2009, Dr. Fisher saw the claimant.  She

was working.  Her pain was worse. She was not approved

for an MRI or a visit with a specialist.  She noted that

she had some blood pressure problems which were new. 

The doctor stated that could be related to the

Ibuprofen. He wanted her to see another physician, and
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he put her on a steroid medication. 

The claimant signed a claim form for a low and

mid-back injury arising out of the bus accident on

September 2, 2009.

On November 24, 2009, the claimant saw Dr.

Kuykendall, reporting head and neck pain, with pain

running into her legs and feet since the bus accident. 

She had never had neck problems before this.  His

impression was lumbar back pain with radiculopathy.

An MRI on December 16, 2009 showed mild

dessication, minimal disc space narrowing and a small

central disc protrusion at L4-L5.  On December 29, 2009,

the claimant returned to Dr. Kuykendall.  She had no

relief of her back pain with physical therapy.  He noted

that she did not have back pain prior to the bus

accident.  He prescribed Flexeril and Ultram.  His

assessment was degenerative joint disease of the lumbar

spine.  He referred her to Dr. Garlapati.

Dr. Kuykendall wrote a letter on January 13,

2010, stating that the claimant had never been treated

by his clinic for back pain prior to November 24, 2009,

and that her history of the bus accident, her injury,

and her complaints were consistent with one another.
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In April 2010, Dr. Kuykendall noted that the

claimant had not been allowed to see Dr. Garlapati by

the carrier.  She could not stand without pain.  He

prescribed Naprosyn and Metoprolol.  In August, the

claimant returned to him with no change.  She could not

tolerate sitting or standing for long.  He prescribed

Ultram.  In November, she reported neck stiffness, a

head ache, blurred vision, and back pain.  The pain was

the same as when she had the bus accident.  An MRI of

her cervical spine was normal.  Nothing had changed at

her December 2010 visit to Dr. Kuykendall, other than

that she had stopped taking Naprosyn, because it

affected her blood pressure.  In January, he refilled

her prescriptions and added Neurontin.

The claimant was seen on March 5, 2011 in the

emergency room after the car accident on that date.  She

had thoracic pain with spasms and tenderness.  She was

prescribed Flexeril.  An MRI was performed that date

which showed a midline disc protrusion at L4-5 and at

L5-S1, a “somewhat diffusely bulging, perhaps producing

some slight asymmetry of the left side of the thecal

sac.”  On March 9, 2011, the claimant saw Dr. Kuykendall

for worsened back pain after being rear-ended in a motor
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vehicle accident over the weekend.  His assessment was

musculoskeletal pain.  He did not prescribe any new

medications or change her current treatment plan.

On April 27, 2011, the claimant returned to

Dr. Kuykendall with back pain, numbness in her legs, and

hip pain.  He assessed back pain with radiculopathy. 

The claimant saw Dr. Williams in Dr. Kuykendall’s clinic

on May 27, 2011, with back pain which was worse on that

day, but no radiation or numbness. He assessed lumbago,

because it seemed more like a strain than radiculopathic

pain.  The claimant returned and saw Dr. Kuykendall on

May 31, 2011, with back pain.  He planned physical

therapy.

On November 9, 2012, the claimant presented to

Dr. Kuykendall’s office with severe back pain.  She was

taking Gabapentin, Ultram and Amitriptylene.  She had

tingling in both legs.  Her range of motion was

restricted, and her movement was painful.  The

assessment was lumbar disc displacement without

myelopathy.  She was prescribed Flexeril, Tramadol, and

core strengthening.  Chiropractic care was suggested,

which the claimant declined.

On November 27, 2012, Dr. Kuykendall wrote
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that pursuant to DRE Lumbosacral Category V:

Radiculopathy and Loss of Motion Segment Integrity, the

claimant had sustained a 25% whole person permanent

anatomical impairment rating.

Dr. Kuykendall gave testimony via deposition. 

He has been a family practice physician for over twenty

years.  He saw the claimant for problems arising out of

her May 2009 bus accident on November 24, 2009.  He

estimated that her healing period would have ended by

May 2010.  He felt that she was at least 50% disabled

because of her back, which he felt was a 25% impairment

to her whole body, based upon his experience and his

examination of her.  He stated that she would have

difficulty driving as a meaningful part of a job,

because of her back. Climbing in and out of a bus on a

regular basis would be difficult.  Sitting for long

periods of time and driving would be difficult for her. 

He would advise her not to drive a bus or a heavy truck. 

She would have to have work in which she could change

positions and move a lot.  For her condition, she will

need to stay on anti-inflammatory medication and chronic

pain medication.  If she could afford the expense, those

medications would include Neurontin or Lyrica.  These
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medications prevent swelling in the nerve roots

hopefully to reduce pain and to prevent the condition

from worsening.  Swelling at the nerve root would make

her condition worse.  With her condition, she should

take Aleve or Ibuprofen regularly.  She would need

periodic check-ups twice a year for prescriptions and to

monitor her condition.  He stated that she was going to

have stiffness and impairment in her back for the rest

of her life.

Dr. Kuykendall testified that he saw the

claimant in May 2011, August 2011, March 2012, and

October 2012. He never took the claimant off work.

Dr. Kuykendall explained that he did not know

definitively the cause of the condition of her back. 

The MRI after the bus accident was not significantly

different from the MRI after the car accident.  The disc

dessication at L4-5 could have been a product of aging

or of trauma, and it was related to the disc space

narrowing.  There was no nerve root compression. Nerve

root compression causes pain going into the hips and

legs.

Dr. Kuykendall stated that where a woman had

no complaints of pain, treatment, lost work, or symptoms
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relating to her low back prior to an accident, and that

accident involved getting forcefully rear-ended by a

school bus, and where the woman had a bulging disc in

her low back observed after the injury as well as

symptoms, it would be more probable than not that the

symptoms and disc were caused by the accident.  He felt

that if she had just a degenerative problem, she would

have had complaints over time or would have seen a

doctor about them or taken some medications. 

TEMPORARY DISABILITY BENEFITS

The claimant remained employed during the

period of time she seeks temporary disability benefits,

making an award of temporary total disability

inappropriate.  However, she credibly testified that she

was unable to perform the bus driving assignments which

she had previously been able to perform, other than the

morning and afternoon runs, due to her limitations. 

Thus, I would award her the difference between her

average weekly wage before and after the injury, through

May 30, 2010.  I note that the majority, in affirming

the Administrative Law Judge, relied in part on the fact

that Dr. Kuykendall projected that the claimant’s

healing period would probably end by May 2010 to deny
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temporary benefits.  This fact is not inconsistent with

the claimant’s position that temporary benefits are

appropriate.

CAUSATION and BILLS

The majority determined that the claimant

failed to prove that the respondent was responsible for

the payment of medical bills, because the bills were not

causally related to her compensable injury.  I disagree. 

While some of the bills were clearly related to the car

accident on March 5, 2011, many were causally connected

to the bus accident on May 12, 2009. Importantly, the

claimant’s immediate treatment for the car accident was

focused on her thoracic spine, according to the

emergency room records.  She reported a spike in her

lumbar pain to Dr. Kuykendall four days after the car

accident, but her subsequent complaints were consistent

with her complaints between the bus and car accidents,

and did not involve her thoracic spine at all.  Her

testimony at hearing that she had new back pain in her

mid-back and a “flare” of her low back pain - ongoing

since the date of the bus accident, is consistent with

the medical records.  She also testified that her low

back pain was the same kind of pain and the same amount
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of pain as before the car accident.  She believed that

she had healed from that injury.  Dr. Kuykendall

testified that there was no significant difference

between the claimant’s two MRIs, one from December 2009

and one from March 2011.  The only difference to be

seen, in addition to the midline disc protrusion at L4-5

seen in both MRIs, is that there was, at L5-S1, a

“somewhat diffusely bulging, perhaps producing some

slight asymmetry of the left side of the thecal sac.” 

This is, as Dr. Kuykendall noted, not a significant

difference, given the minimal nature of this finding and

the radiologist’s use of the vague and minimizing terms,

“perhaps,” “slight” and “somewhat.” 

A case concerning causation and independent

intervening cause is helpful in this analysis of the

causal relationship between the bus accident and the

medical bills in issue.  In K II Constr. Co. v.

Crabtree, 78 Ark. App. 222, 79 S.W.3d 414 (2002), the

claimant suffered an admittedly compensable back injury

and, while within his healing period, experienced an

increase in pain lifting a one-and-one-half gallon gas

can.  The claimant’s symptoms were consistently reported

since the occurrence of the original injury.  The Court
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affirmed the finding that there was no independent

intervening cause to break the causal relationship

between the compensable injury and treatment after the

gas can incident and, therefore, to prevent the

claimant’s recovery of benefits. 

This situation is quite similar to the K II

case, in that the claimant’s symptoms have been

consistently reported since the compensable injury.  The

car accident was a separate event which was unrelated to

the compensable injury and which resolved.  The

claimant’s symptoms, low back pain and pain and numbness

into her legs, were consistently reported between the

bus and car accidents and after the car accident.  

The first two bills are for an x-ray of her

thoracic spine on March 5, 2011 in the amount of $35.00,

and for hospital services in the amount of $508.88 from

March 5, 2011.  The records show that the claimant was

seen on March 5, 2011 in the emergency room after the

car accident on that date.  She had thoracic pain with

spasms and tenderness.   Thus, these bills are directly

related to the car accident and would not have been

incurred absent that event.

The next bill is for a visit to Dr. Kuykendall



Tumbleson - F908292 23

on March 9, 2011, which mentions a motor vehicle

accident in the amount of $46.55.  The records show that

on that date, the claimant saw Dr. Kuykendall for

worsened back pain after being rear-ended in a motor

vehicle accident over the weekend.  His assessment was

musculoskeletal pain, which is consistent with her

testimony that she had recovered from the car accident

and that she experienced a flare in her chronic back

pain.  This is also consistent with the fact that the

doctor did not add to or change her prescriptions and

did not plan any treatment for her complaints after the

car accident.  This bill is clearly related to the car

accident, as well.

The next bill is for a visit to Dr. Kuykendall

on April 27, 2011, in the amount of $85.00, when the

claimant returned to him with back pain, numbness in her

legs, and hip pain.  He assessed back pain with

radiculopathy.  His focus was on her lumbar spine, which

became symptomatic as a result of the bus accident.  Her

complaints of numbness were not new, as the records and

her testimony show that she had numbness going down into

her legs in 2009 and 2010.  The claimant had been seeing

Dr. Kuykendall regularly for her lumbar spine issues
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since November 2009, and given the consistency of her

April 2011 complaints with her complaints from the date

of the bus accident forward, I find that this visit

would have occurred even if the car accident had not

happened and, thus, the respondents should be

responsible. 

Next are bills for an MRI of her lumbar spine

on May 3, 2011, in the amount of $349.00 from the

radiologist who read the scan, and in the amount of

$2,114.75 from the hospital for the MRI.  These bills

correspond with the hospital intake records and the MRI

report of the same date.  On the MRI report, the history

indicates “l back pain w/radiculopathy.”  The claimant

had thoracic issues arising out of the car accident, but

had lumbar issues and pain and numbness going into her

legs before the car accident.  These bills are causally

related to the bus accident, and the MRI would have been

incurred absent the car accident.  The medical records

are quite out of order in the respondents’ exhibits, and

I note that the May 3, 2011 hospital visit records are

mixed with some of the March 5, 2011 emergency room

records.  It is clear, though, that the claimant

presented on March 5, 2011 on an emergency basis with
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thoracic pain after the car accident, and that she

presented on May 3, 2011 for a scheduled appointment for

a lumbar MRI due to back and radiculopathy. 

The bill for a visit to Dr. Kuykendall’s

clinic on May 27, 2011 in the amount of $55.00 is

supported by the medical records, which show that the

claimant saw Dr. Williams in that clinic on that date,

with back pain which was worse on that day but no

radiation or numbness.  He assessed lumbago, because it

seemed more like a strain than radiculopathic pain. 

Lumbago is defined as “pain in the lumbar region.” 

DORLAND’S ILLUSTRATED MEDICAL DICTIONARY 961 (27th Edition

1988).  Again, her complaints continue to be of lumbar

issues.  While on this date, the claimant was not having

radicular pain, her complaints were consistent with her

history since the bus accident.  There is a causal

relationship between the bus accident and this visit.

The bill for medical records from Dr.

Kuykendall on June 2, 2011 in the amount of $2.00 has no

supporting documentation to clarify to what this charge

was related.  

There is a bill for physical therapy services

in June 2011 in the amount of $2,763.75.  On May 31,
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2011, Dr. Kuykendall planned physical therapy for her

low back pain.  On June 15, 2009, the claimant began

therapy.  The therapist stated that the diagnoses from

her treating physician were low back pain and muscle

spasms and noted tenderness in the lumbosacral and

sacroiliac areas and in her piriformis and gluteus

muscles, as well as numbness and tingling in her left

leg.  The claimant underwent twelve physical therapy

visits, which provided mild improvement.  Again, this

care was focused upon her lumbar spine, which was the

result of the bus accident, while the short-lived

thoracic issues were the result of the car accident.

The bill for a visit to Dr. Kuykendall on

August 16, 2011 in the amount of $55.00 does not have

corresponding medical records, but Dr. Kuykendall noted

at deposition that he saw the claimant on that date. 

Given the fact that the claimant had not had treatment

for her thoracic spine since March 2011, but had

treatment for her lumbar spine and bus accident injury

in June and July, before this visit, I find that the

visit is causally related to the compensable injury.

The last physician’s bill was for a visit to

Dr. Kuykendall’s clinic on November 9, 2012 in the
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amount of $95.00.  On that date, the claimant presented

with severe low back pain and tingling in both legs. 

Again, there is a causal relationship between the bus

accident and the claimant’s continued lumbar problems.

The claimant also presented the following

bills for medication, for which the respondents should

be responsible:

1. Pharmacy from Wal-Mart in the amount of
$12.00 from March 7, 2011.  The claimant
did receive a prescription for a muscle
relaxer from the hospital after her car
accident, but this bill is for three
prescriptions.  At that time, the
claimant had prescriptions from Dr.
Kuykendall for Tramadol, Mobic and
Neurontin.

2. Pharmacy from Wal-Mart in the amount of
$20.84 for two prescriptions from March
9, 2011.  The claimant saw Dr. Kuykendall
on this date.  He did not prescribe new
medications.  The claimant was taking
Flexeril, which had been prescribed by
the emergency room for her car accident,
as well as Tramadol and Neurontin, which
he prescribed earlier in the year.

3. Pharmacy from Rose Drug in the amount of
$35.11 for two prescriptions from May 27,
2011.  Dr. Williams renewed the
claimant’s muscle relaxer and increased
her Neurontin dosage on this date.

4. Pharmacy from Wal-Mart in the amount of
$23.07 for two prescriptions from June 2,
2011.

5. Pharmacy from Wal-Mart in the amount of
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$17.72 for one prescription from June 20,
2011.

6. Pharmacy from Wal-Mart in the amount of
$4.00 for one prescription from August
16, 2011.

 
7. Pharmacy from Wal-Mart in the amount of

$17.72 for one prescription from
September 10, 2011.

8. Pharmacy from Wal-Mart in the amount of
$42.83 from November 9, 2012.  This bill
included a charge for a back brace which
the claimant used to support her back,
which was suggested by Dr. Kuykendall’s
clinic on the same date.  The other
charge on this bill corresponds to the
muscle relaxer also prescribed on that
date.

I find that the claimant has shown a causal

relationship between most of the above bills and her

compensable injury.  The respondents should pay

$5,519.50 for the hospital and physician services listed

above, which is $592.43 less than she has requested. 

This amount should be paid as appropriate to the

hospital and the claimant.  The respondents should pay

$173.29 in pharmacy charges to the claimant.

WAGE LOSS

The majority determined that the claimant

failed to prove that she was entitled to wage-loss

benefits, because she had no work restrictions,
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voluntarily terminated her employment, was taking on-

line classes to become a school teacher, and was not

limited to driving school buses and dump-trucks.  I

would award the claimant wage-loss benefits in the

amount of 45% over and above her permanent anatomical

impairment rating, because of the significant

limitations she has experienced due to her compensable

injury.  

The claimant cannot return to her work as a

school bus driver and as a dump-truck driver, due to her

back injury.  Dr. Kuykendall and the claimant both

confirmed this fact.  The claimant did not enjoy lasting

relief of her pain with physical therapy, and she

continues to need medications, including pain relievers

and muscle relaxers.  She sometimes needed narcotic pain

medication, but the medical records reflect that she did

not over-utilize or abuse that option.  The claimant’s

condition causes spasms and leg pain and weakness, which

limits her ability to drive, to sit or stand for long,

and her ability to lift.  The claimant’s limitations

would prevent her from teaching school, due to these

limitations, if she is able to complete the on-line

classes she is taking and the further certification
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necessary to become a teacher.  The majority has failed

to take into account the claimant’s physical limitations

and Dr. Kuykendall’s deposition testimony that the

claimant would require ongoing medication to control her

pain and that she would have a lifetime of pain,

stiffness and limitations.  Given the fact that the

claimant is unable to return to her prior employments,

and that her ability to work as a teacher - if she

completes her initial certification and then the

practice teaching and subsequent certification process -

is compromised by her physical limitations and the

impact of her medications, the claimant has sustained a

wage-loss disability of 45%.

In sum, the claimant has presented evidence to

support an award of temporary partial disability

benefits.  The claimant has a 5% permanent anatomical

impairment rating pursuant to the Guides, and wage-loss

disability in the amount of 45%.  The claimant is

entitled to reimbursement for most, but not all, of the

bills she presented at the hearing, because they were

causally related to her compensable injury.

For the foregoing reasons, I concur, in part, 
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with but must respectfully dissent, in part, from the

majority opinion.

                                   
PHILIP A. HOOD, Commissioner


