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OPINION AND ORDER

The claimant appeals an administrative law judge’s

opinion filed May 22, 2013.  The administrative law judge

found that the claimant failed to prove he sustained a

compensable injury.  After reviewing the entire record de

novo, the Full Commission reverses the administrative law

judge’s opinion.  The Full Commission finds that the

claimant proved he sustained a compensable injury, and that

the claimant proved he was entitled to temporary total
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disability benefits and reasonably necessary medical

treatment.  

I.  HISTORY

The testimony of Tyler Henry Treadaway indicated that

the became employed as a laborer for the respondent-

employer, V&H Tire Service, in approximately February 2008. 

The claimant, Cheyne Hamilton Treadway, testified that he

became employed with V&H Tire Service on August 24, 2008. 

The claimant testified that the respondent-employer hired

him to be a tractor-trailer diesel mechanic.  Billy Hill,

the company owner, testified, “I hired [Cheyne Treadaway] as

a mechanic....As far as the big truck tires, he wasn’t

supposed to be doing them period.”        

The parties stipulated that “an employee-employer-

carrier relationship existed on August 31, 2008.”  Tyler

Treadaway testified that Billy Hill contacted him on August

31, 2008.  The claimant’s attorney examined Tyler Treadaway:

Q.  Tell me about that call.

A.  That one was for a truck outside Holly Grove. 
It was two blown-out tires on the same side of the
trailer, and 10/20 split rim tires on it.  

Q.  Okay.  And he told you to - he, Mr. Hill, told
you what to do to go repair -
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A.  Where it was and what needed to be done with
it.  

Q.  Okay.  Did you ask him or say to him, bring up
Cheyne in any way in that conversation?

A.  Not in that conversation, no.  

Q.  Okay.  So when did you - well, what did you do
after you got that call?

A.  I went over to the shop.  I had loaded up
everything that I knew of required for the job,
and then I called - I called Billy back to ask him
about the -

Q.  Tell me about the conversation.

A.  It was a brief one.  I just asked him if I
could take my brother, and that was basically it.  

Q.  What was his response?

A.  Like I say, I don’t recall his exact words,
but he did approve me to take him.

Q.  So he said it was okay to take Cheyne?

A.  Yes, sir.  

Q.  Why did you want to take Cheyne?

A.  Because I was very inexperienced, and I didn’t
think I could do it by myself.  

Q.  But you knew Cheyne was inexperienced, too.

A.  Two is better than one, sometimes....I just
needed help....

Q.  So after you spoke to Billy the second time, I
guess, you went to get Cheyne.

A.  Yes, sir.  
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Billy Hill, the respondent-owner, testified that he

called Tyler Treadaway and asked him to perform the service

call at Holly Grove, Arkansas on August 31, 2008: “I said,

‘You’re the one on call....Either you do it or I’ve got to

do it.’  And he said, ‘Well, I’ll do it then.’” Billy Hill

testified, however, that he told Tyler not to take Cheyne,

the claimant, on the call: “You do not send two guys on the

same job....The deal is, when you send two people out on one

job, one guy says he tightened up the lug nuts, the other

says he did, too.  And next thing you know you got two of

them, you know, it’s not - they’re not done right.  So

really, you open yourself up for problems.”  Mr. Hill

testified that he had seen the claimant drinking beer

earlier in the day: “If someone is drinking beer, they’re

not going out.  They’re not - I’m not sending them on a call

period.”  

Cheyne Treadaway, the claimant, testified on direct

examination:

Q.  Did Tyler appear at the house or - just tell
me how you found out about anything.

A.  Yes.  He - Tyler came to the house and picked
me up and we went on the call....

Q.  Did he explain to you what needed to be done?
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A.  Yes.

Q.  Okay.  So you had an idea of what the project
was.

A.  Yes....I got in the truck with Tyler....On our
way to the job site, Billy called because we had
gotten a little lost, and me and my brother,
Tyler, are in the truck at this time on our way to
the - it was a farm truck with two flats on the
trailer. 

Q.  Okay.

A.  Me and Tyler are on our way to this truck and
we - it’s out in the country, so the blocks are
incredibly huge, and we had called for directions
because we might have passed it.  And Billy had
told us where we were at and kind of griped at
him - I could hear a loud voice over the phone -
he was sitting right next to me - about taking too
much time, needed to go out there and hurry up and
get it fixed.

Q.  Okay.  So you were with Tyler, obviously,
going to this location.  You eventually found the
truck, correct?

A.  Yes....There was a trailer pulled off the side
of the road, not completely all the way off the
road....We got out the air hose, and the jack, and
the impact, and got all the tools set up, and got
the wheels of the truck, put new - put a new tire
- as best I can remember, it only took one tire,
but they both needed new tubes and tube liners....

Q.  So there were two tires to be fixed.

A.  Yes.

Q.  What was the plan about who was going to do
what with you and Tyler, as to regard to you and
Tyler?
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A.  That we would each do a tire, two of us, two
tires, be done twice as fast and that’s -

Q.  Okay.  So you started on your tire, let’s call
it.

A.  Yes....I got my tire completely done....It was
aired up ready to be mounted back onto the
trailer....I took over Tyler’s wheel which was
basically - I have to start it, you know, it’s
disassembled and I just put it together like I did
the one before.

Q.  So how far did you get in terms of Tyler’s
tire of helping Tyler with his?

A.  I had taken the two pieces, two of the three
pieces to the rim, put them together around the
new tire, new tube, new tube liner, put the splint
ring on, and was in the process of airing the tire
up.

Q.  And then what happened?

A.  The tire exploded in my face.  

Tyler Treadaway testified, “I had my back turned when

it actually happened....I heard a loud bang....I did turn

around in time to see my brother flying through the air and

the tire fly through the air hitting the truck.”    

The claimant was transported to Regional Medical Center

of Memphis following the accidental injury, where a CT of

the claimant’s head was taken on August 31, 2008, with the

following impression:

Comminuted and depressed fracture of the frontal
lobe/frontal sinus region.  Fractures extend into
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the superomedial portion of each orbit.  Multiple
small contusions are identified within the right
frontal lobe with a few punctate collections of
intracranial air within the right frontal region. 
Mild contusion anteromedial left frontal lobe. 
Fracture of right orbital roof.  Fractures may
involve anterosuperior ethmoid air cell region as
well.  Fluid within each posterior maxillary
sinus.  Maxillary sinus retention cysts and mild
mucoperiosteal thickening.  Partial ethmoid sinus
opacification.  Right posterolateral hematoma.  

An x-ray of the claimant’s chest on August 31, 2008

showed a fracture of the left clavicle.  An x-ray of the

claimant’s left elbow was taken on August 31, 2008, with the

impression, “1.  Fracture of the proximal ulnar with

moderate angulation.  Anterior dislocation of the humeral

head.  Severe soft tissue swelling around the elbow.  Soft

tissue injury at the elbow.  2.  No other fractures are

identified.”  

An x-ray of the claimant’s left forearm was done on

August 31, 2008, with the impression, “1.  Fracture of the

proximal ulna with mild to moderate deformity.  Anterior

dislocation of the radial head at the elbow.  No other

fractures are identified.  2.  The wrist joint appears

preserved.”  An x-ray of the claimant’s left wrist was taken

on August 31, 2008: “1.  Fracture of the proximal ulnar with

mild to moderate deformity.  Anterior dislocation of the
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radial head at the elbow.  2.  No evidence of fracture or

dislocation at the wrist.  3.  Severe soft tissue swelling

around the proximal ulnar fracture.”  

Dr. Scott Hecox reported on September 1, 2008:

This is a 24-year-old gentleman who had an
industrial accident where a large truck tire
exploded in his face.  The patient subsequently
had a displaced, depressed skull fracture, a left
open Monteggia fracture and a facial laceration.
The patient was taken emergently to the operating
room by neurosurgery for a depressed open skull
fracture.  After the patient was stabilized from a
neurosurgical standpoint, orthopedics was called
to the operating room to fix his type I open
Monteggia fracture.

  
The claimant underwent an operation on September 1,

2008: “1.  Debridement and irrigation of bone (11012) left

ulna.  2.  Open reduction internal fixation of left

Monteggia fracture.”  The pre- and post-operative diagnosis

was “Type I left Monteggia fracture.”   

The claimant was discharged from Regional Medical

Center at Memphis on September 6, 2008, with the diagnoses,

“1.  Depressed frontal skull fracture.  2.  Left type I

Monteggia fracture.  3.  Facial lacerations.”  The claimant

treated at UAMS Medical Center beginning September 19, 2008. 

The clinical impression at UAMS on October 10, 2008 was

“chronic face pain” and “headache.”  The claimant was
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prescribed anti-epileptic medication and continued to

receive follow-up treatment.  

A CT of the claimant’s head was done on February 18,

2009, with the impression, “(1) No acute intracranial

pathology or hemorrhage.  (2) Chronic encephalomalacia in

the inferior frontal lobes, right greater than left.  This

is presumably secondary to remote prior trauma.  (3) There

is evidence of a prior frontal craniotomy with a

postoperative plate at the frontal calvarium.”  

It was noted at UAMS Orthopaedic Surgery Clinic on

March 13, 2009, “PROCEDURE PERFORMED: Closed reduction of

left elbow dislocation and open reduction and internal

fixation of open fracture of the left ulna....His arm is

doing well....X-rays were reviewed.  There appears to be

complete obliteration of the fracture site and total

healing.  No specific appointment was given to the patient.” 

Dr. Seth M. Kleinbeck reported on March 20, 2009:

Cheyne is a 25 year old white male patient of
mine.  I have seen him status post a traumatic
brain injury and a left monteggia fracture that
was sustained while he was changing a tire that
blew up on him.  He sustained a depressed skull
fracture and was in the hospital at Memphis for
one week, since then he’s been on seizure
prophylaxis.  Repeat CT scans of the brain show
continued chronic encephalomalacia of the
bilateral frontal lobes, the right lobe greater
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than the left lobe.  He suffers from chronic daily
headaches that are post traumatic in nature;
they affect his sleep and his ability to function
during the day.  He is also unable to use his left
arm at this time to the extent that will allow him
to be gainfully employed as a mechanic or any
other position he is skilled at.  The traumatic
brain injury which is a risk factor for seizures
would prevent him from any gainful employment that
involves driving or being at heights of any type. 
So at this time due to his medical conditions he
is unable to be gainfully employed, hopefully in
the future once he has been seizure free is able
to regain complete use of his left arm and when we
get control of these daily headaches he will be
able to gain some type of employment.        

A pre-hearing order was filed on December 7, 2012.  The

claimant contended that he “sustained injuries to his head

and arms on August 31, 2008, when a tire he was repairing

exploded.  He seeks payment of medical expenses, temporary

total disability benefits from September 1, 2008 to March

20, 2009, anatomical impairment of __%, and attorney’s

fees.”  The  respondents contended that the claimant “was

not scheduled or authorized to work on August 31, 2008. 

Therefore the injury was not sustained during employment

services.”  The parties agreed to litigate the following

issues: “Compensability (employment services), medical

expenses, temporary total disability benefits, anatomical

impairment, and attorney’s fees.  All other issues are

reserved.”  
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After a hearing, an administrative law judge filed an

opinion on May 22, 2013.  The administrative law judge found

that the claimant failed to prove he sustained a compensable

injury.  The claimant appeals to the Full Commission.

II.  ADJUDICATION

A.  Compensability

Ark. Code Ann. §11-9-102(4)(Repl. 2002) provides:

(A) “Compensable injury” means:

(i) An accidental injury causing internal or
external physical harm to the body ... arising out
of and in the course of employment and which
requires medical services or results in disability
or death.  An injury is “accidental” only if it is
caused by a specific incident and is identifiable
by time and place of occurrence[.] ...

(B) “Compensable injury” does not include:
(iii) Injury which was inflicted upon the employee
at a time when employment services were not being
performed or before the employee was hired or
after the employment relationship was
terminated[.]

  
A compensable injury must be established by medical

evidence supported by objective findings.  Ark. Code Ann.

§11-9-102(4)(D)(Repl. 2002).  “Objective findings” are those

findings which cannot come under the voluntary control of

the patient.  Ark. Code Ann. §11-9-102(16)(A)(i)(Repl.

2002).
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The employee must prove by a preponderance of the

evidence that he sustained a compensable injury.  Ark. Code

Ann. §11-9-102(4)(E)(i)(Repl. 2002).  Preponderance of the

evidence means the evidence having greater weight or

convincing force.  Metropolitan Nat’l Bank  v. La Sher Oil

Co., 81 Ark. App. 269, 101 S.W.3d 252 (2003).

An administrative law judge found in the present

matter, “2.  The claimant has failed to prove he was

performing employment services at the time of the injury

therefore he has failed to prove compensability of this

claim by a preponderance of the evidence of record.”  The

Full Commission reverses this finding.  Employment services

are performed when the employee does something that is

generally required by his employer.  Collins v. Excel Spec.

Prod., 347 Ark. 811, 69 S.W.3d 14 (2002); Pifer v. Single

Source Transp., 347 Ark. 851, 69 S.W.3d 1 (2002).  The Court

uses the same test to determine whether an employee was

performing “employment services” as it does when determining

whether an employee was acting within “the course of

employment.”  Collins, supra; Pifer, supra.  The test is

whether the injury occurred “within the time and space

boundaries of employment, when the employee [was] carrying
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out the employer’s purpose or advancing the employer’s

interests directly or indirectly.”  Collins, supra at 817,

69 S.W.3d at 18; Pifer, supra.  The issue of whether or not

the claimant was performing employment services depends on

the particular facts and circumstances of each case. 

Texarkana Sch. Dist. v. Conner, 373 Ark. 372, 284 S.W.3d 57

(2008); Gaskins v. Minner Trucking, 2010 Ark. App. 471.   

In the present matter, the parties stipulated that the

employment relationship existed on Sunday, August 31, 2008. 

The record shows that the respondent-employer, V&H Tire

Service, received a call on the afternoon of August 31, 2008

to travel to Holly Grove, Arkansas in order to repair two

tires on a large truck.  Tyler Treadaway testified that

Billy Hill, the respondent-owner, contacted him about the

disabled truck and told him “Where it was and what needed to

be done with it.”  Tyler testified, “I just asked [Billy

Hill] if I could take my brother, and that was basically

it....I don’t recall his exact words, but he did approve me

to take him.”  Billy Hill denied that he consented to the

claimant traveling with Tyler Treadaway to perform the job

on August 31, 2008.  Mr. Hill asserted that his policy was

never to send two employees to the same job.  Mr. Hill also
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asserted that he had seen the claimant drinking beer earlier

in the day, and “If someone is drinking beer, they’re not

going out....I’m not sending them on a call period.”     

The determination of the credibility and weight to be

given a witness’s testimony are within the sole province of

the Commission.  Farmers Coop v. Biles, 77 Ark. App. 1, 69

S.W.3d 899 (2002).  In the present matter, the Full

Commission finds that the testimony of Tyler Treadaway and

Cheyne Treadaway are entitled to significant evidentiary

weight, and we find that Tyler and Cheyne’s testimony was

more credible than Billy Hill’s testimony.  Tyler and

Cheyne, the claimant, both denied that Cheyne was drinking

beer on August 31, 2008.  There is no evidence corroborating

Billy Hill’s assertion that the claimant was drinking beer

that day.  There was no indication in any of the medical

records beginning August 31, 2008 that the claimant had been

consuming alcohol.  Nor does the respondent contend that the

injury was substantially occasioned by the use of alcohol,

in accordance with Ark. Code Ann. §11-9-102(4)(B)(iv)(Repl.

2002).

Moreover, the Full Commission does not find credible

Billy Hill’s assertion that he did not “authorize” the
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claimant to assist in repairing the truck tires on August

31, 2008.  Tyler and Cheyne both testified that Billy Hill

knew the claimant was traveling with his brother to Holly

Grove to answer the repair call.  Tyler testified that Billy

Hill did not want to perform the work on Sunday afternoon,

August 31, 2008, and Tyler testified that he needed the

claimant’s help.  We note Tyler’s testimony that he, like

the claimant, was inexperienced in repairing large truck

tires.  The Full Commission finds that the claimant was

directly advancing the employer’s interests at the time of

the accidental injury.  We specifically note Billy Hill’s

hearing testimony in this regard:

Q.  Did you pay Tyler for the work he performed
that day?

A.  He was on straight salary.

Q.  Okay.  So he was paid.

A.  Uh-huh....

Q.  Would you agree that V&H Tire benefitted from
the work Cheyne performed that day?

A.  Oh, yes, sir.

The Full Commission finds that the claimant proved by a

preponderance of the evidence that he sustained a

compensable injury.  The claimant proved that he sustained
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an accidental injury causing physical harm to the body.  The

claimant was performing employment services at the time of

the accidental injury.  The claimant proved that the injury

arose out of and in the course of employment, required

medical services, and resulted in disability.  The injury

was caused by a specific incident and was identifiable by

time and place of occurrence on August 31, 2008.  The

claimant also established a compensable injury by medical

evidence supported by objective findings.    

B.  Temporary Disability

The claimant sustained compensable unscheduled and

scheduled injuries on August 31, 2008.  For an unscheduled

injury, temporary total disability is that period within the

healing period in which the employee suffers a total

incapacity to earn wages.  Ark. State Hwy. Dept. v.

Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).  An employee

who has suffered a scheduled injury is to receive temporary

total or temporary partial disability benefits during his

healing period or until he returns to work, whichever occurs

first.  Ark. Code Ann. §11-9-521(a)(Repl. 2002); Wheeler

Constr. Co. v. Armstrong, 73 Ark. App. 146, 41 S.W.3d 822

(2001).  The healing period is that period for healing of
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the injury which continues until the employee is as far

restored as the permanent character of the injury will

permit.  Nix v. Wilson World Hotel, 46 Ark. App. 303, 879

S.W.2d 457 (1994).  Whether an employee’s healing period has

ended is a question of fact for the Commission.  Ketcher

Roofing Co. v. Johnson, 50 Ark. App. 63, 901 S.W.2d 25

(1995).

In the present matter, the claimant sustained

compensable scheduled and unscheduled injuries on August 31,

2008.  The claimant was hospitalized on the date of the

compensable injuries, and the Full Commission finds that the

claimant proved he was entitled to temporary total

disability benefits beginning September 1, 2008.  The

claimant underwent surgery to his cranium and his left upper

extremity.  The claimant was released from Memphis Regional

Medical Center on September 6, 2008 and subsequently began

treating at UAMS Medical Center.  There were no physicians’

opinions indicating that the claimant had reached the end of

his healing period or that the claimant was able to return

to work at this time.  

A treating physician noted on March 13, 2009 that there

had been “total healing” in the claimant’s left upper
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extremity.  Dr. Kleinbeck reported on March 20, 2009 that

the claimant was suffering from daily headaches, was at risk

for seizures, and was “unemployable.”  However, Dr.

Kleinbeck also opined that the claimant’s post-injury

condition was now “chronic.”  The claimant does not contend

that he is entitled to temporary total disability benefits

after March 20, 2009.  The Full Commission finds that the

claimant reached the end of his healing period for the

scheduled and unscheduled compensable injuries no later than

March 20, 2009.  We therefore find that the claimant proved

he was entitled to temporary total disability benefits from

September 1, 2008 through March 20, 2009.  

Based on our de novo review of the entire record, the

Full Commission finds that the claimant proved he sustained

a compensable injury on August 31, 2008.  The claimant

proved that the medical treatment of record provided after

his compensable injury was reasonably necessary in

accordance with Ark. Code Ann. §11-9-508(a)(Repl. 2002).  We

find that the claimant proved he was entitled to temporary

total disability benefits from September 1, 2008 through

March 20, 2009.  The claimant’s attorney is entitled to fees

for legal services in accordance with Ark. Code Ann. §11-9-
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715(Repl. 2002).  For prevailing on appeal to the Full

Commission, the claimant’s attorney is entitled to an

additional fee of five hundred dollars ($500), pursuant to

Ark. Code Ann. §11-9-715(b)(Repl. 2002).

IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents.

DISSENTING OPINION

          I must respectfully dissent from the majority

opinion.   My de novo review of this claim in its entirety

reveals that the claimant has failed to prove that he was

performing employment services at the time of his injury. 

          In Daniels v. Arkansas Waffles, Inc., 83 Ark. App.

106, 117 S.W.3d 653 (2003), the Court of Appeals upheld the

Commission’s decision that the claimant was not performing

employment services at the time of her injury.  In that

case, the claimant was injured on her scheduled day off. 

Further, witnesses testified that the claimant had been told

both times she came to the respondent-employer’s facility on
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the date of her accident that she was neither scheduled to

work, nor would company policy allow her to be “on the

floor” when she was not working.  Thus, even though the

claimant was a regular employee of the respondent-employer,

and notwithstanding that she had clocked in on the day of

her accident and was actually performing work-related

activities at the time, the Court found that she was not

performing employment services nor was she acting within the

course and scope of her employment at the time of her

injury. Id.                

          Uncorroborated testimony of an interested party is

always considered to be controverted.  This rule also

applies to a non-party witness whose testimony might be

biased.  Burnett v. Philadelphia Life Ins. Co., 81 Ark. App.

300, 101 S.W.3d 843 (2003).  It is not arbitrary to choose

not to credit such testimony.  Id.  Furthermore, a witness’s

close familial relationship to a party has been held to

demonstrate a sufficient possibility of bias so as to treat

the witness’s testimony as disputed, see, Sykes v. Carmack,

211 Ark. 828, 202 S.W.2d 761 (1947), and the testimony of an

interested party is taken as disputed as a matter of law

whether offered on his own behalf or on the behalf of
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another interested party.  Knoles v. Salazar, 298 Ark. 281,

766 S.W.2d 613 (1989). 

          First and foremost, I find that the claimant’s

testimony concerning the events of the day in question is of

little to no probative value in that the claimant admitted

that his memory has been adversely affected by his head

injury.  In addition, the record contains discrepancies

between statements the claimant made in discovery and

statements he made during the hearing, i.e. questions

concerning the claimant’s sobriety.  

          Furthermore, as between the claimant’s brother,

Tyler Treadaway, and the respondent-employer, Mr. Hill, I

find that Mr. Hill’s testimony should be assigned greater

probative value.  It is undisputed that the claimant and his

brother, Tyler Treadaway, not only worked together, they

also lived together at the time of the claimant’s accident. 

Therefore, Tyler Treadaways’s close familial relationship to

the claimant demonstrates a sufficient possibility of bias

so as to treat Tyler Treadaway’s testimony as disputed.  Mr.

Hill’s testimony, on-the-other-hand, was uncontroverted in

the sense that no other credible witness disputed or

challenged his word. 
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          Of the facts that are disputed in this claim, the

fact that the claimant was not on-call on the day of his

accident is clear. Further, it is undisputed that the

claimant, who had worked for the respondent-employer for one

week prior to the accident, was untrained and inexperienced

in the repair of split-rim tires.  With regard to whether

Mr. Hill gave approval for the claimant to accompany his

brother, Tyler, on the service call which resulted in his

injury, this critical issue is clearly disputed as between

the testimony of Tyler Treadaway and Mr. Hill.  Again, I

find Mr. Hill’s testimony more credible in that both he and

Tyler Treadaway do not dispute that Tyler sought permission

for the claimant to accompany him that day.  Rather, Mr.

Hill gave a logical and reasonable explanation as to why he

failed to approve this request; whereas, Tyler Treadaway’s

close familial relationship with the claimant and somewhat

vague responses tend to discredit his version of events. 

For example, while Treadaway could not recall Mr. Hill’s

exact words, he stated that Hill had approved his request to

take his brother with him to the job site.  Mr. Hill,

however, stated without equivocation that it is against

company policy for two employees to go out on a service call
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due to an increased possibility that dangerous mistakes

could be made.  Further, Mr. Hill testified that he did not

approve the claimant accompanying his brother on that second

service call that day due to the claimant’s inexperience

with that particular type of tire repair, which is, in-and-

of-itself, inherently dangerous.  In addition, the claimant

was clearly not on-call on August 31, 2008, and Mr. Hill

credibly testified that he had witnessed the claimant with

an alcoholic beverage earlier in the day.  Thus, he

logically assumed that the claimant had been drinking.  

          Regardless of who was actually on-call on August

31, 2008, it is well established that it was not the

claimant.  Further, whether the claimant was under the

influence of alcohol at the time of his accident is not an

issue in this claim.  The mere fact, however, that it is

against company policy for two people to go out on the same

service call due to safety concerns provides a reasonable

explanation for Mr. Hill’s disapproval.  And, while I do not

dispute that the claimant’s brother, Tyler Treadaway, sought

permission for the claimant to accompany him on that

particular service call, I find that based upon the weight

of the more credible testimony in this claim, it is more
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likely than not that Mr. Hill failed to give the claimant

permission to assist his brother, Tyler Treadaway, on his

second service call that day.  The claimant, however, went

anyway.  Further, I find that the preponderance of the

evidence shows that Tyler Treadaway was the employee on-call

that day, if for no other reason than because I find

credible Mr. Hill’s testimony about the shop phone being

always in the possession of the employee on-call.  In

addition, the claimant failed to present evidence, other

than his and his brother’s own self-serving testimony, to

refute that Tyler Treadaway was on-call that day.  Moreover,

both the testimony of the claimant and Tyler Treadaway was

at times contradictory and vague with regard to this issue,

whereas Mr. Hill’s testimony was unambiguous.  Finding that

he claimant neither was on-call on August 31, 2008, nor did

he have permission to accompany his brother on his second

service call that day, but that he did so in contravention

of company policy after having, more likely than not,

consumed some undetermined amount of alcohol previous to

that call, I further find that the claimant has failed to

prove by a preponderance of the evidence that he had either

been asked or was otherwise given approval to be on-site at
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the time of his accident.  Finding that the claimant was on

the second job-site that day without prior approval and in

contravention of company policy, I further find that the

claimant has failed to prove that he was performing

employment services at the time of his accident, regardless

of whether his brother was performing employment services at

the time or not.  

          The claimant asserts that since his brother and

co-worker instructed him to go with him and assist on the

second service call, the claimant was somehow acting within

the course and scope of his employment when the accident

occurred.  Further, the claimant asserts that because Mr.

Hill filed a claim on his behalf with whom he thought to be

his workers’ compensation insurance carrier at the time,

this is somehow an admission of responsibility by the

respondent-employer for the claimant’s injury.  I find,

however, that even though the claimant was paid a weekly

salary regardless of the number of hours he worked, he had

not yet been put on the weekend, on-call rotation due to his

lack of training, experience, or expertise with big truck

tires.  Therefore, the claimant was clearly not qualified to

go out on a service call at the time of his accident. 
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Furthermore, the claimant knew or should have known that it

was in violation of company policy for him to go with Tyler

Treadaway that day, regardless of whether Tyler Treadaway in

fact ordered him to go (an unsubstantiated allegation), or

the claimant merely volunteered.  Either way, just because

the claimant was arguably advancing his employer’s interest

at the time of his accident, does not negate the fact that

the injury occurred outside the time and space boundaries of

employment while the claimant was doing something not

specifically or otherwise required of him as part of his job

duties.  Notwithstanding that the respondent-employer owned

a tire repair service, the claimant was hired as a mechanic

to work on diesel engines.  Further, although the claimant

knew that his duties could eventually include the repair of

small car tires, the type of tires that the claimant was

helping his brother repair on the day in question were, by

his own admission, specialized tires.  Thus, it is evident

that an individual must have some type of specialized

training or experience in order to work on these tires.  The

claimant admittedly did not have the knowledge, training, or

experience to work on such tires.  Moreover, the evidence

fails to show that the claimant’s brother, Tyler Treadaway,
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was in any way the claimant’s supervisor.  Thus, Tyler

Treadaway was not in a position to either compel or approve

of the claimant going out to assist him on his second

service call.  Therefore, the fact that the claimant may

have been advancing the employer’s interest at the time of

his accident, or even the fact that the respondent-employer

benefitted from this service, cannot be considered in a

vacuum.  Whereas the claimant asserts that because he

volunteered on his day off to assist a co-worker in a

difficult task that is not normally within the course and

scope of his duties and that benefits the employer, I note

that the respondent-employer was aware that the claimant’s

co-worker/brother had requested that he be approved to

assist him with this task.  But, for several very sound

reasons, Mr. Hill denied this request.  Therefore, I cannot

find evidence to support the claimant’s contention that

because he accompanied his co-worker/brother on his day off

in contravention of company policy and in direct violation

of his boss’s instructions for him to not go out on that

second service call, causes his activity at the time of his

accident to fall within the course and scope of his

employment.  Rather, I find that, much as in the case of
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Daniels, supra, the claimant has failed to prove that his

volunteering on his day off to assist his brother with a

task that was not even part of his regular work duties, and

a task for which he had no training or experience,

especially in view of the fact the claimant did so in

contravention of company policy and without his employer’s

knowledge or permission, shows that he was not performing

employment services at the time of his accident on August

31, 2008.

          Therefore, I must dissent. 

                                 
KAREN H. MCKINNEY, COMMISSIONER


