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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION
CLAIM NO. F509124

GEORGE MARVIN THOMPSON, EMPLOYEE  CLAIMANT

MOUNTAIN HOME GOOD SAMARITAN VILLAGE, 
EMPLOYER RESPONDENT NO. 1

SENTRY INSURANCE,
CARRIER/TPA RESPONDENT NO. 1

DEATH & PERMANENT TOTAL DISABILITY 
TRUST FUND RESPONDENT NO. 2

OPINION FILED DECEMBER 17, 2013

Upon review before the FULL COMMISSION, Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE FREDERICK S.
"RICK" SPENCER, Attorney at Law, Mountain Home,
Arkansas.

Respondents No. 1 represented by the HONORABLE MICHEAL
ALEXANDER, Attorney at Law, Little Rock, Arkansas.

Respondent No. 2 represented by the HONORABLE CHRISTY L.
KING, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed July 30, 2013.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The Arkansas Workers’
Compensation Commission has
jurisdiction over this claim.
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2. The stipulations set forth above are
reasonable and are hereby accepted.

3. The Arkansas Workers’ Compensation Act is
constitutional; Claimant’s motion to
recuse is hereby denied.

4. Claimant has proven by a preponderance of
the evidence that all of the treatment of
his lower back that is in evidence was
reasonable and necessary.

5. Claimant has not proven by a
preponderance of the evidence that
surgery on his lower back is reasonable
and necessary.

6. Claimant has proven by a preponderance of
the evidence that additional pain
management of his compensable lower back
injury, to include prescription
medication and rhizotomies, is reasonable
and necessary.

7. Claimant has proven by a preponderance of
the evidence that he is entitled to a
permanent partial impairment rating of
five percent (5%) to the body as a whole
in connection with his compensable lower
back injury.

8. Claimant has not proven by a
preponderance of the evidence that he is
permanently and totally disabled.

9. Claimant has proven by a preponderance of
the evidence that he has sustained ten
percent (10%) in wage loss disability
benefits over and above his five percent
(5%) impairment rating.

10. Claimant has proven by a preponderance of
the evidence that he is entitled to a
controverted attorney’s fee at the
expense of Respondents No. 1 on the
permanent partial and wage loss
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disability benefits that have been
awarded herein, pursuant to Ark. Code
Ann. § 11-9-715 (Repl. 2002).

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full

Commission on appeal.

IT IS SO ORDERED.

                                   
A. WATSON BELL, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood concurs, in part, and dissents, in
part.
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CONCURRING AND DISSENTING OPINION

After my de novo review of the entire record,

I concur in part with, but must dissent, in part, from

the majority opinion.  The claimant sustained a

compensable injury to his lower back on April 13, 2005. 

He sought additional medical benefits, permanent partial

disability benefits, permanent total disability or wage-

loss benefits, and an attorney’s fee. 

I agree with the majority’s findings that the

treatment by Dr. Akin, Dr. Barrett-Tuck, Dr. Elders, and

Dr. Richardson was reasonably necessary medical

treatment of his compensable injury, that the work

injury was a factor in the claimant’s need for

treatment, even though he had pre-existing degenerative

changes, and that the claimant is entitled to additional

medical treatment in the form of pain management, to

include prescription medication and a rhizotomy. 

However, the majority determined that the

claimant was not entitled to surgical repair of his

lower back, because he had an abdominal aneurysm which

was not stable and thus which prevented surgery, and

because Dr. Barrett-Tuck was skeptical of the efficacy

of surgery.  While Dr. Barrett-Tuck was, in June and



Thompson - F509124 5

July 2007, hesitant to proceed with a posterior lumbar

interbody fusion, she did believe that a postlateral

fusion might help.  She testified that she would still

consider a postlateral fusion, which immobilizes the

space without affecting the discs.  The symptoms which

began at the time of his lifting accident caused the

need for this surgery.  He did not have symptoms, even

though he had degenerative changes, until he lifted the

TV, and then he had pain; therefore, the lifting was at

least 51% of the source of his need for treatment.  She

stated that his findings were not severe, and therefore,

she counseled against surgery, unless and until his pain

was unbearable.  In March 2011, Dr. Barrett-Tuck

recommended “lateral recess decompression, facet fusion,

and Aspen clamp with posterior fusion.”  She planned to

see the claimant again, once he had seen the surgeon who

had repaired his abdominal aneurysm, to determine

whether the leak in that repair would contraindicate the

planned surgery.  She stated, at deposition in 2013,

that it would be reasonable necessary treatment of his

lifting injury to re-evaluate him, to get a new MRI, and

to consider the appropriateness of surgery.  Thus, Dr.

Barrett-Tuck, in March 2011, recommended surgery, and in
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April 2013, she felt that a surgical re-evaluation was

appropriate.  Thus, I cannot agree with the majority

decision on this issue.  I would award the claimant that

surgical re-evaluation by Dr. Barrett-Tuck and surgery,

if she so recommends.

I am constrained to agree with the majority

that there appears to be no way to get to the 10% rating

as assessed by Dr. Barrett-Tuck by applying the Guides

to the Evaluation of Permanent Impairment (4th Ed.

1993).

I disagree with the majority’s award of a 5%

permanent anatomical impairment rating.  This award was

based upon the claimant’s annular bulge, caused at least

in part by the work-related injury, under Section II.B.

of Table 75, for an intervertebral disk or other soft-

tissue lesion, “unoperated on, stable, with medically

documented injury, pain and rigidity associated with

none to minimal degenerative changes on structural

tests, such as those involving roentgenography or

magnetic resonance imaging.” 

I would award a 9% permanent anatomical

impairment rating.  On August 16, 2010, a lumbar CT scan

showed, at L4-5, “moderate central stenosis and moderate
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to severe foraminal stenosis bilaterally due to broad-

based diffuse disk bulge, ligamentum flavum thickening

and tremendous facet hypertrophic change.  This is not

critical stenosis but the foraminal stenosis certainly

appears prominent enough to be symptomatic.”

On February 8, 2011, a lumbar MRI scan showed

“at L4-5, degenerative disc at this level with moderate

stenosis of the lateral recesses likely compromising the

descending L5 rootlets to some degree bilaterally. 

Bulging disc material is slightly asymmetric toward the

right and there is mild effacement of the right neural

foramen.”

Section II.C. of Table 75 of the Guides

applies a 7% permanent anatomical impairment rating for

an intervertebral disk or other soft-tissue lesion,

“unoperated on, stable, with medically documented

injury, pain and rigidity associated with moderate to

severe degenerative changes on structural tests,

includes unoperated on herniated nucleus pulposus with

or without radiculopathy.”  The 2010 CT and the 2011 MRI

show moderate and moderate to severe changes, not “none

to mild.”  I would award the 7% rating for the L4-5

level.
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The claimant’s discogram in September 2007

showed that the claimant was mildly symptomatic at L3-4

and strongly symptomatic at L4-5 and L5-S1.  At L3-4,

the 2010 CT showed a broad-based disk bulge, prominent

anterior spurring, and the 2011 MRI showed facet

arthropathy with a degenerative bulging disc.  At L5-S1,

the 2010 CT showed a broad-based disc bulge.  Therefore,

I would award an additional 1% per level to the 7%

rating, according to Section II.F. of Table 75 of the

Guides. 

The total permanent impairment rating under

the Guides is 9%. 

I also note that permanent impairment is

dependent upon the end of the healing period.  Ouachita

Marine v. Morrison, 246 Ark. 882, 440 S.W.2d 216 (1969). 

Dr. Barrett-Tuck plainly testified that it is

appropriate to re-evaluate the claimant for surgery and

that in March 2011, she and the claimant were seeking to

learn whether the aneurysm repair leak contraindicated

such surgery.  Thus, while the claimant may have reached

the end of his healing period in 2008, should surgery be

indicated, he will re-enter a healing period, and at the

conclusion of that period, he will be entitled to a
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permanent anatomical impairment rating, based upon the

surgery, the findings, and the results.

 I disagree with the majority’s award of 10%

wage-loss disability in addition to his permanent

anatomical impairment rating.

Mike Magee, the claimant’s golf and bowling

partner and pharmacist, Anita Hall, the claimant’s

partner, Helge Quizdorf, his ex-son-in-law, and Bill

Koop, the claimant’s neighbor, all testified that, after

his accident, the claimant was unable to do the

activities in which he had engaged easily before his

accident.  The claimant testified that he could not

stand for more than 20 minutes without needing to sit

and elevate his legs.  He could not drive more than 30

minutes without having to stop and stretch.  He could

not sit that long in a chair other than a recliner.  He

required a cane for balance, because of the numbness in

his left leg and foot.  He required narcotic pain

medication.  Eighteen to twenty-four days out of the

month were bad days in which he had severe pain and

limitations.  The other days were good days, in which

his pain was moderate.  He was never pain free.

The claimant is now 64 years old.  He has a
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tenth grade education, and a work history of manual

labor.  He worked for the respondent-employer for 20

years and testified that he had no intention of

retiring, because he enjoyed his work.  The record shows

that the claimant was able to do his job, which involved

heavy lifting, without difficulty or limitation, and

that he did not have prior treatment of his back, until

April 2005.  After that injury, the claimant attempted

to work through his pain and limitations, for three

years. 

The claimant has not worked since November

2008.  The claimant has been under pain management for

his back since that time, including injections,

medication and a rhizotomy.  Surgery remains a

possibility.  The claimant testified that he has not

looked for work and that he could not be employed,

because he could not stand or sit for more than 30

minutes.  The claimant’s pain, need to change positions

and rest frequently, the narcotic medication he

requires, his disturbed sleep, and lifting restrictions,

coupled with his advanced age, very limited education,

and manual labor experience, show that the chances of

him finding or holding down employment in the Mountain
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Home area of Arkansas are slim to none. 

Even so, the claimant has not remained idle. 

He takes care of two grandchildren, aged 9 and 11, for

an hour-and-a-half in the morning and the evening.  This

works well with his pain and limitations, because he is

able to sit and stand as needed, and he has the entire

school day to manage his pain, elevating his feet in his

recliner.  He also does some activities around the house

and town, depending upon whether he is having a good day

or a bad day, and again, managing his pain by sitting,

standing, and elevating his feet.

While it could be argued that the claimant is

able to do some work, the other factors, including -

significantly - his age, education, and work history,

weigh heavily in favor of permanent total disability. 

Further, his attitude toward work also weighs in favor

of permanent total disability.  Note that he worked

three years post-accident, and that, upon finding

himself unable to maintain that work, he found himself

something to do, caring for his grandchildren part-time. 

Certainly, the claimant has the pragmatic attitude that

he cannot hold down full-time employment, but he also

showed that he would if he could.  The claimant’s
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medical condition remains problematic, and while Dr.

Barrett-Tuck is not enthusiastic about surgery, she has

said that a fusion is an option and that pain management

is reasonably necessary.  Dr. Barrett-Tuck considers the

claimant permanently totally disabled.  There is no

evidence of malingering.  The Commission may consider,

in addition to the evidence of permanent anatomical

impairment, the claimant’s general health, age,

education, work experience, attitude, interest in

rehabilitation, degree of pain, and any other matters

reasonably expected to affect his future earning

capacity.  Ark. Code Ann. Sec. 11-9-522(b)(1); Oller v.

Champion Parts Rebuilders, Inc., 5 Ark. App. 307, 635

S.W.2d 276 (1982); Arkansas Wood Products v. Atchley, 21

Ark. App. 138, 729 S.W.2d 428 (1987).  Here, the

evidence shows that the claimant is permanently totally

disabled.

The majority awarded 10% wage-loss disability

benefits, which is not supported by the evidence. 

Again, exactly what employment this claimant could

reasonably, even optimistically, expect to obtain is

unimaginable.  If the claimant has not sustained a

permanent total disability, then he has at least
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suffered an 80% loss of earning capacity.

Lastly, I agree with the majority’s award of a

controverted attorney’s fee, based upon the indemnity

benefits awarded.

For the foregoing reasons, I concur in part

with, but must dissent, in part, from the majority

opinion.

                                   
PHILIP A. HOOD, Commissioner


