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Upon review before the FULL COMMISSION, Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE FREDERICK S.
"RICK" SPENCER, Attorney at Law, Mountain Home,
Arkansas.

Respondents represented by the HONORABLE WILLIAM C.
FRYE, Attorney at Law, North Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed February 5, 2013.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The Arkansas Workers’
Compensation Commission has
jurisdiction over this claim.

2. The stipulations set forth above are
reasonable and are hereby accepted.

3. Claimant has not proven by a
preponderance of the evidence that she is
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entitled to the additional surgery
recommended by Dr. Reza Shahim.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full

Commission on appeal.

IT IS SO ORDERED.

                                   
A. WATSON BELL, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.
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DISSENTING OPINION

After my de novo review of the entire record,

I must respectfully dissent from the majority opinion,

because I find that the claimant proved that she was

entitled to additional medical treatment in the form of

surgery recommended by Dr. Shahim.  

The claimant sustained a compensable injury to

her lumbar spine on July 21, 2009, while working for the

respondent-employer.  Dr. Shahim recommended removal of

hardware in her spine, decompression at L4-5, and re-

fusion at L5-S1.  The majority, in affirming the opinion

of the Administrative Law Judge, based its decision on

the opinions of two doctors who felt that the claimant’s

hardware was in place, which he credited over Dr.

Shahim’s opinion that the evidence suggested that the

hardware was loosened.  The medical record substantially

supports a finding that the recommended surgery is

reasonable and necessary medical treatment of the

claimant’s compensable injury.

The claimant had a back issue in 1994, 2007,

and 2008.  The medical records show no need for

treatment between February 2008 and July 22, 2009 for
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her back.  She was able to work before and after these

episodes, and she did not require ongoing treatment

until after her significant compensable injury on July

21, 2009.

The claimant was seen by Dr. Bernard on July

22, 2009 for a low back injury while working.  She was

prescribed pain medications, muscle relaxers, and

physical therapy.  By August 25, 2009, Dr. Bernard had

placed her on significant work restrictions after an

MRI, and he stopped physical therapy.  She was referred

to Dr. Siddiqui.  

The claimant underwent an MRI on August 21,

2009, which showed anterior subluxation of L5 on S1 with

a mild broad-based protrusion at L5-S1 to the right with

severe right foraminal narrowing, moderate to severe

foraminal narrowing on the left at L5-S1, and moderate

foraminal narrowing on the left at L4-L5.  It also

showed a broad-based protrusion with small central

annular tear at L3-L4 and facet arthrosis at L4-L5 and

pars interarticularis defect at L5.

In the fall of 2009, epidural steroid

injections were performed without success, under Dr.

Siddiqui’s care.  She was working on light duty, but
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“there are times when she is forced, by her

circumstances, to do things she probably shouldn’t do. 

This is only because of staffing at her place of

employment, according to the patient.  She still wants

to work, but would like to get her back better.”  She

was sent to a neurosurgeon.

The claimant saw Dr. Thomas on January 2,

2010, who recommended a left sided, L5-S1 complete

foraminotomy with transforaminal lumbar interbody

fusion.  This was performed on January 19, 2010, and she

followed up with Dr. Bernard on January 27, 2010 with

post-operative pain in her back and left leg as well as

weeping of the wound.  She saw Dr. Thomas on March 19,

2010, reporting continued pain radiating down her left

leg, with some decrease in the frequency of this pain

since surgery.  He had x-rays taken that day, which

showed that the hardware and bone graft were in

excellent position at L5-S1.  He planned physical

therapy.

On May 11, 2010, an MRI showed persistent

grade 1 anterior spondyloslisthesis of L5-S1 with

interval placement of transpedicular screws in L5 and

S1, persistent severe bilateral neural foraminal
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narrowing at L5-S1 and post-surgical non-enhancing fluid

collection posterior to the left facet joint at L4-5

which was likely a post-surgical seroma.

On May 21, 2010, the claimant returned to Dr.

Thomas with continued back and leg pain.  He noted that

the MRI showed scar tissue on the left at L5-S1 with no

obvious neural impingement.  He qualified this by saying

the MRI was only of moderate quality.  He planned a

lumbar myelogram and prescribed a course of steroids. 

On June 14, 2010, the claimant saw Dr. Thomas again,

with back and leg pain.  Physical therapy and a TENS

unit did not help.  The myelogram showed that the

hardware and bone graft were in “acceptable place.” 

There was scar tissue especially on the left side of the

foramen, “although I feel like this, in my opinion, is

most likely scar and not residual disc.”  He stated that

“at this point, I do not feel like another surgery is

warranted.”  He planned an epidural injection.  She was

to be off work until her followup appointment after the

injection.  If the injection did not help, he thought a

functional capacity evaluation (FCE) was the next step.

The claimant returned on July 16, 2010 after

the injection.  It did not help.  Neurontin helped some. 



Thompson-G000709 7

Dr. Thomas stated that “it is possible that she has some

continued impingement of the left-sided L5 nerve root. 

I am recommending a left-sided L5 selective nerve root

block and will have her follow up after the block.  If

this does not help, at that point, we very well may have

to consider an FCE.”

The claimant underwent an FCE on August 19,

2010, for which she gave reliable effort.  She

demonstrated the ability to perform in the light

classification of work.

Dr. Thomas wrote on September 1, 2010 that the

claimant continued to have pain in her back and leg.  He

noted her FCE results.  He stated she was at maximum

medical improvement and would require chronic pain

management.  He stated she had a 12% permanent

anatomical impairment rating.

The claimant saw Dr. Rosenzweig on October 19,

2010.  The doctor noted that she did not want to be on

pain medication the rest of her life and that she wanted

another opinion about her condition.  Dr. Rosenzweig

reviewed her diagnostic studies which showed a previous

surgery fixation for an anterior spondylolisthesis of L5

on S1 and foraminal narrowing at L5-S1.  There are post
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surgical changes at L4-L5 on the left with a possible

seroma.  His diagnosis was postlaminectomy syndrome with

persistent foraminal stenosis.  He planned fluoroscopic

guided facet injection at L3-L4 and L4-L5, as well as

sacroiliac levels on the left.  Radiofrequency would be

considered if indicated.  Pain management might be

necessary.  The claimant received facet injections on

the left at L3-4 and L4-5 and a sacroiliac injection on

the left on December 9, 2010.  On January 6, 2011, she

received a second set of the same injections.

On February 3, 2011, the claimant had

radiofrequency denervation of the medial branch of L3-4

on the left.  Dr. Rosenzweig noted that the injections

had confirmed that she had left-sided transitional

syndrome with facet mediated pain.  Denervation is a

more advanced treatment of that syndrome.  This process

was repeated on February 17, 2011, with attention to the

lateral branch of S1, S2, S3 and S4 nerves.  At that

time, Dr. Rosenzweig noted that the first denervation

procedure was effective.

The claimant returned to Dr. Rosenzweig on

March 8, 2011.  Her leg pain was improved, but she had

some left buttock pain with occasional numbness.  She
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wondered if the hardware was a source of the problem. 

She stated that her low back pain was the same pre- and

post-operatively.  Dr. Rosenzweig felt that, based upon

her pain complaints, diagnostic hardware blocks were

indicated to determine if the hardware is a factor in

her pain.  He noted that she did not undergo

preoperative diskography.  

On March 17, 2011, Dr. Rosenzweig performed a

fluoroscopic hardware block at L5-S1 on the right and

left, as a “last resort” procedure.  “Perhaps residual

hardware is contributing to her postop discomfort, and

she had failed to achieve satisfactory reduction of back

pain with other procedures.”  Upon her release, she was

issued a pain diary to record the efficacy of the

anesthetic.

The claimant saw Dr. Shahim on June 1, 2011. 

He noted that the claimant had a significant reduction

of back and hip symptoms after the hardware block.  He

wanted a new MRI to assess any adjacent level

progression, and he noted the foraminal stenosis at L4-

5.  He explained the technical aspects and risks of

hardware removal.  He planned a pre-operative MRI and

removal of hardware at L5-S1, and he noted that she
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might require a bony fusion if there is hardware

loosening.

Dr. Shahim saw the claimant on August 4, 2011. 

The MRI showed lateral recess stenosis at L4-5 just

above the prior fusion at L5-S1.  The CT scan showed

evidence of hardware loosening at the S1 level.  Because

the claimant had primarily left-sided symptoms, he

recommended decompression at L4-5, removal of the

hardware at L5-S1, and possible bony fusion at the L5-S1

level.  The MRI from that date showed grade I

spondylolisthesis across the L5-S1 level, with sub-

optimally-characterized foramina with findings

suggesting moderate bilateral inferior foraminal

narrowing, and a shallow disc bulge and moderate facet

degeneration at the L3-4 level causing mild lateral

recess narrowing slightly greater on the left than the

right without definite neural impingement. 

On December 1, 2011, the claimant underwent a

CT of her lumbar spine to check for hardware loosening. 

The scan showed surgical hardware at L5-S1 with no

lucency to suggest loosening and no fracture, stable

spondylolisthesis at L5-S1 with stable moderate to
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severe bilateral neural foraminal narrowing, and a mild

posterior disc bulge at L3-L4.

On January 26, 2012, Dr. Thomas wrote that he

was unwilling to render an opinion on Dr. Shahim’s

recommendation without a full history and physical

examination of the claimant, which he had not done since

September of 2010.  He noted that “any number of things

could have happened since that time.”   On January 28,

2012, he wrote that the CT did not show clear evidence

of hardware failure, but that, again, because he had not

evaluated the claimant since September 2010, he refused

to render an opinion.  If the claimant thought there was

a problem, she needed to be seen by a doctor she was

willing to see and get a second opinion.

Dr. Schlesinger performed some type of medical

review, including an examination of the claimant. 

Apparently, Dr. Schlesinger had to request the

radiologists’ reports and her medical records to

complete his review.  It is not clear what he was

initially provided, what he was provided on request, and

what medical records were not available for him to

review.  He did not see anything to suggest that removal

of the hardware would resolve or improve her back pain. 
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The foraminal narrowing did not warrant surgery because

a small percentage of her pain was leg pain.  He stated:

Only if she had significant sciatic pain would
surgery be considered.  If this were the case,
I would do a selective nerve root block to
confirm that the pain is coming from that
foraminal opening.  If that was so, then
removal of the hardware on the side affected
would be necessary for further opening of the
neural foramen.  One could determine at that
time whether in fact a nonunion and
pseudarthrosis existed.  There is no evidence
of this at this point.  Since leg pain is only
a mild component of pain, I do not feel this
is indicated at this point.

On June 1, 2012, Dr. Schlesinger wrote that he

reviewed March 2, 2012 x-ray images which showed

degenerative change.  He stated that he did not have MRI

films upon which to comment, and he commented on the CT

in his last report.  He felt she was at maximum medical

improvement by March 2, 2012, and no further treatment

was indicated.

The majority, in affirming the Administrative

Law Judge, relied upon Dr. Thomas’ opinion that the

claimant was at maximum medical improvement on September

1, 2010.  This has no bearing on whether the recommended

treatment is reasonable and necessary treatment, because

Dr. Shahim’s recommendation was based upon unsuccessful

treatment of her compensable injury, and not upon her
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original condition.

Dr. Schlesinger’s opinion essentially

described Dr. Shahim’s approach to the claimant’s pain. 

The difference between the two approaches is simply that

Dr. Shahim was looking at the question of back pain

caused by the hardware and Dr. Schlesinger was

discussing what to do if she developed sciatic pain. 

The approach was to use a block to confirm the location

(the hardware or the foraminal narrowing) of the source

of the pain, and then to proceed with a surgical

procedure to remove the hardware and to address the

source.  Dr. Schlesinger’s opinion was not based upon

all of the claimant’s records.  Dr. Schlesinger’s

opinion also was more specific about what to do in a

situation that did not exist than it was about what to

do about the situation that did exist, and why.  I also

note that Dr. Schlesinger minimized the fact that the

claimant had consistent complaints of leg pain which

continued throughout her treatment.

If a diagnostic nerve block at a targeted

area, which successfully stops the pain, shows that the

pain was generated by foraminal narrowing at the

targeted area and is justification for surgical
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intervention at that area, then the same logic is true

that - where all other interventions have failed - a

diagnostic block at the site of the hardware which

successfully stopped the pain shows that the hardware is

the source of the pain and is justification for surgical

intervention at that area.

Dr. Thomas’ opinion is that someone’s opinion

on the matter should be obtained.  He did not address

her current status or all of her diagnostic tests.  Dr.

Schlesinger did not address all of her records, and his

opinion fails to take into account the hardware block

which shows that her pain is generated from the site of

the hardware.

I also note that the majority, in adopting the

Administrative Law Judge’s opinion, took issue with the

claimant’s comment that she understood that she had some

swelling at the surgery site.  Indeed, the diagnostic

testing showed seroma, which is a collection of serum,

and while that might not be a strict definition of

swelling, it is an understandable generalization by a

layperson.  Likewise, she did have scarring in the area

of her surgery.

Dr. Shahim’s opinion is based upon the
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claimant’s complaints, medical history, her history of

unsuccessful resolution of her pain through multiple

approaches, and her history of successful resolution of

her pain through a diagnostic hardware block, which

shows that the hardware is the source of her pain.  The

claimant has shown that the surgery proposed by Dr.

Shahim, decompression at L4-5, removal of the hardware

at L5-S1, and possible bony fusion at the L5-S1 level,

is reasonable and necessary medical treatment of her

compensable injury.

                                   
PHILIP A. HOOD, Commissioner


