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Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE GARY DAVIS,
Attorney at Law, Little Rock, Arkansas.

Respondents represented by the HONORABLE MELISSA WOOD,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of the

Administrative Law Judge filed January 30, 2013.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1. The Arkansas Workers’ Compensation Commission
has jurisdiction over this claim.

2. The stipulations agreed to by the parties are
hereby accepted as fact.

3. The claimant has proven, by a preponderance of
the credible evidence, that the treatment
provided by Dr. William Ackerman is reasonably
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necessary medical treatment which is directly
and causally related to the August 20, 2009,
admitted injury.  Further, the treatment
provided by Dr. Ackerman is by referral from
an authorized treating physician, Dr. Harold
Chakales.  Accordingly, respondents are
responsible for any outstanding treatment
provided by Dr. Ackerman, together with
continued, reasonably necessary maintenance
care recommended by Dr. Ackerman.

4. Because the sole issue involves claimant’s
entitlement to medical treatment, no
attorney’s fee is due pursuant to Ark. Code
Ann. §11-9-715.

5. Any additional issues are by necessity
specifically reserved.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm the January 30, 2013 decision

of the Administrative Law Judge, including all findings

of fact and conclusions of law therein, and adopt the

opinion as the decision of the Full Commission on

appeal.
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All accrued benefits shall be paid in a lump sum

without discount and with interest thereon at the lawful

rate from the date of the Administrative Law Judge's

decision in accordance with Ark. Code Ann. § 11-9-809

(Repl. 2002).

Since the claimant’s injury occurred after July 1,

2001, the claimant’s attorney’s fee is governed by the

provisions of Ark. Code Ann. § 11-9-715 as amended by

Act 1281 of 2001.  Compare Ark. Code Ann. § 11-9-715

(Repl. 1996) with Ark. Code Ann. § 11-9-715 (Repl.

2002).  For prevailing on this appeal before the Full

Commission, claimant's attorney is hereby awarded an

additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. § 11-9-715(b) (Repl.

2002).

 IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents.

DISSENTING OPINION

          I must respectfully dissent from the majority

opinion finding that the claimant is entitled to
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additional medical treatment.  Based upon my de novo

review of this claim, without giving the benefit of the

doubt to either party, I find that the claimant has

failed to prove that additional medical treatment is

reasonable and necessary in connection with her

compensable injury.

          The claimant sustained an admittedly

compensable injury to her lower back and tail bone on

August 20, 2009, when a tire on the school bus blew out

jarring the claimant.  As a result of this injury, the

claimant came under the care of Dr. Hixson with Concerta

and Dr. Philip Johnson, an orthopedic surgeon.  Dr.

Johnson recommended pain management and referred the

claimant to Dr. Carl Covey.  Dr. Covey examined the

claimant on May 3, 2010 and recommended a coccygeal

nerve block and coccygeal nerve radiofrequency. 

Respondents requested an independent medical evaluation

by Dr. Brent Sprinkle.  Dr. Sprinkle examined the

claimant on May 5, 2010, and determined that claimant’s

pain was more likely coming from the L4/5 facets rather

than the claimant coccyx.  As such Dr. Sprinkle

recommended bilateral L/5 facet joint injections and

referred the claimant to Dr. Annette Meadors for such

treatment.  The first of such injections was
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administered on May 11, 2010.  The claimant followed up

with Dr. Sprinkle on May 24, 2010 and reported that the

injection provided 80 to 90% relief for a few days. 

After a second injection, however, the claimant advised

that she did not receive any benefit and complained that

her pain was worse.  An MRI was conducted on August 9,

2010, which revealed disc degeneration with mild bulging

and a superimposed small central herniated disc at L4-

L5, which was essentially the same as her previous MRI. 

At her August 16, 2010, appointed with Dr. Sprinkle, the

claimant advised that she did not want to have any more

injections.  Since the claimant was not a candidate for

surgery, Dr. Sprinkle opined that the claimant was at

maximum medical improvement, assessed her with a 0%

permanent impairment rating, and released her to return

to work without restrictions.  

          The claimant petitioned the Commission and

received a Change of Physician Order to Dr. Charles

Chakales.  The claimant was evaluated by Dr. Chakales on

June 15, 2011.  Dr. Chakales ordered an EMG of her back

and both legs and prescribed pain medication for the

claimant.  The EMG revealed evidence of sensorimotor

peripheral neuropathy related to the claimant’s

diabetes.  The claimant continued to treatment with Dr.
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Chakales and received trigger point injections.  After a

third MRI, Dr. Chakales recommended a series of lumbar

epidural steroid injections with Dr. William Ackerman. 

The claimant did not seek treatment with Dr. Ackerman

until after Dr. Chakales died.

          The sole issue for determination is whether

the treatment by Dr. Ackerman is reasonable and

necessary medical treatment related to the claimant’s

compensable injury.  Dr. Ackerman administered a series

of three lumbar epidural steroid injections, however,

there is no reference in the medical records as to

whether these injections provided the claimant with any

relief.  The claimant was seen by Dr. Ackerman on

February 20, 2012, March 19, 2012, May 14, 2012, July

12, 2012, September 25, 2012, and November 19, 2012.  

In each clinic note from these visits, Dr. Ackerman

noted no change in the claimant’s pain complaints or her

physical condition and continued to recommend

“pharmacologic management.”  

          Employers must promptly provide medical

services which are reasonably necessary for treatment of

compensable injuries.  Ark. Code Ann. § 11-9-

508(a)(Supp. 2009). However, injured employees have the

burden of proving by a preponderance of the evidence
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that the medical treatment is reasonably necessary for

the treatment of the compensable injury. Owens Plating

Co.v. Graham, 102 Ark. App. 299, 284 S.W.3d 537 (2008).

What constitutes reasonable and necessary treatment is a

questions of fact for the Commission. Id. Anaya v.

Newberry’s 3N Mill, 102 Ark. App. 119, 282 S.W.3d 269

(2008). When assessing whether medical treatment is

reasonably necessary for the treatment of a compensable

injury, we must analyze both the proposed procedure and

the condition it is sought to remedy. Deborah Jones v.

Seba, Inc., Full Workers’ Compensation Commission

Opinion filed December 13, 1989 (Claim No. D512553).

Also, the respondent is only responsible for medical

services which are causally related to the compensable

injury. Treatments to reduce or alleviate symptoms

resulting from a compensable injury, to maintain the

level of healing achieved, or to prevent further

deterioration of the damage produced by the compensable

injury are considered reasonable medical services.

Foster v. Kann Enterprises, 2009 Ark. App. 746, 350

S.W.2d 796(2009). Liability for additional medical

treatment may extend beyond the treatment healing period

as long as the treatment is geared toward management of
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the compensable injury. Patchell v. Wal-Mart Stores,

Inc., 86 Ark. App. 230, 184 S.W.3d 31 (2004).   

          First, it is noted that the medical records

are silent with regard to any medical treatment the

claimant received after she was released by Dr. Sprinkle

in August 2010, until she received a change of physician

order to Dr. Chakales in June 2011.  The claimant

testified that she sought medical treatment from her

family physician, Dr. Ingle Carter, during this period. 

However, while several of Dr. Carters medical records

are in evidence, there are no medical records from Dr.

Carter for treatment of the claimant’s lower back pain

following claimant’s released by Dr. Sprinkle until the

claimant began treatment with Dr. Chakales in June of

2011. 

          Second, and more important, the medical

evidence reveals that the claimant suffers from a

degenerative condition in her lower back for which she

sought similar treatment in 1992.  At the time of her

1992 injury, the claimant underwent a MMPI evaluation

which suggested a working diagnosis of hyperchondriasis

with a poor prognosis.  Her treating physician at that

time assessed her with a 5% permanent impairment rating

and advised that she not return to work as a school bus
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driver.  Dr. Sprinkle stated in his August 16, 2010,

Chart Note that the claimant “does have degenerative

changes in her lumbar spine and it is possible her

degenerative changes limit her ability to tolerate her

work but I cannot justify any return to work

restrictions based on the temporary aggravation of

degenerative disc disease.  I really have nothing else

further to offer her treatment wise.”    

          Claimant’s 2009 compensable injury was a minor

injury from the jarring of the school bus from a tire

blow out.  The claimant received appropriate medical

treatment for this injury and was released to return to

work without restrictions.  Claimant’s present condition

is the same as it was following her 1992 compensable

injury.  She simply suffers from degenerative disc

disease for which the 2010 compensable injury is not

responsible.  Prior to this most recent compensable

injury, claimant’s degenerative changes were responsible

for her changing positions with respondent employer from

a bus driver to a bus aide assisting special needs

children get on and off the bus.  Claimant’s 2009

compensable injury was merely a temporary aggravation of

this underlying, pre-existing degenerative changes. 

Claimant received appropriate medical treatment for this
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temporary aggravation in the form of physical therapy,

injections, and medication.  After being released to

return to work without restrictions, there is no record

of the claimant requiring medical treatment for almost 1

year.  The medical treatment the claimant now seeks from

Dr. Ackerman is not related to her compensable injury,

but rather to her degenerative condition that pre-

existed this injury. 

          Claimant was assessed as being at maximum

medical improvement by Dr. Sprinkle in August of 2010. 

There is no credible evidence that the claimant required

any medical treatment for her compensable injury after

this release.  The treatment the claimant has received

from Dr. Chakales and Dr. Ackerman has been for her

complaints of pain, which are unquestionably related to

her diabetes and her pre-existing degenerative

condition.  Accordingly, I cannot find that the medical

treatment sought by the claimant is reasonable and

necessary medical treatment in connection with her

compensable injury.  Therefore, I must dissent.

     

                                 
                      KAREN H. MCKINNEY, COMMISSIONER


