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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G006798

LECIA ANN TEMPLETON, EMPLOYEE  CLAIMANT

DOLLAR GENERAL STORE, EMPLOYER RESPONDENT NO. 1

DOLLAR GENERAL CORPORATION,
CARRIER/TPA RESPONDENT NO. 1

DEATH & PERMANENT TOTAL DISABILITY 
TRUST FUND RESPONDENT NO. 2

OPINION FILED JUNE 26, 2013

Upon review before the FULL COMMISSION, Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE C. MICHAEL WHITE,
Attorney at Law, North Little Rock, Arkansas.

Respondents No. 1 represented by the HONORABLE MELISSA
WOOD, Attorney at Law, Little Rock, Arkansas.

Respondent No. 2 represented by the HONORABLE DAVID B.
SIMMONS, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed February 4, 2013.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The Arkansas Workers’
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Compensation Commission has
jurisdiction over this claim.

2. The stipulations agreed to by the parties
are hereby accepted as fact.

  
3. The claimant has failed to prove, by a

preponderance of the credible evidence,
that she is entitled to any wage-loss
disability in excess of the fifteen
percent (15%) whole body impairment which
respondents have accepted and were in the
process of paying.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full

Commission on appeal.
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IT IS SO ORDERED.

                                   
A. WATSON BELL, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the entire record,

I must respectfully dissent from the majority opinion. 

I find that the claimant is entitled to wage-loss

benefits.  The claimant sustained a compensable back

injury on July 12, 2010, while working for the

respondent-employer.  She was assigned a fifteen percent

permanent anatomical impairment rating on September 27,

2011, when she reached the end of her healing period.

Arkansas Workers’ Compensation law provides

that when an injured worker’s disability condition

becomes stable and no further treatment will improve

that condition, the disability is deemed permanent.  A

worker who sustains an injury to the body as a whole may

be entitled to wage-loss disability in addition to his
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anatomical loss.  Glass v. Edens, 233 Ark. 786, 346

S.W.2d 685 (1961).  The wage-loss factor is the extent

to which a compensable injury has affected the

claimant’s ability to earn a livelihood.  Emerson

Electric v. Gaston, 75 Ark. App. 232, 58 S.W.3d 848

(2001).  In order to be entitled to any wage-loss

disability in excess of permanent physical impairment,

the claimant must first prove by a preponderance of the

evidence that he sustained permanent physical impairment

as a result of the compensable injury.  Wal-Mart Stores,

Inc. v. Connell, 340 Ark. 475, 10 S.W.3d 727 (2000);

Needham v. Harvest Foods, 64 Ark. App. 141, 987 S.W.2d

278 (1998).  If the employee is totally incapacitated

from earning a livelihood at that time, he is entitled

to compensation for permanent and total disability.   

See Minor v. Poinsett Lbr. & Mfg. Co., 235 Ark. 195, 357

S.W.2d 504 (1962).  Objective and measurable physical or

mental findings, which are necessary to support a

determination of “physical impairment” or anatomical

disability, are not necessary to support a determination

of wage-loss disability.  Arkansas Methodist Hosp. v.

Adams, 43 Ark. App. 1, 858 S.W.2d 125 (1993).

The Commission is charged with the duty of
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determining disability.  Cross v. Crawford County

Memorial Hospital, 54 Ark. App. 130, 923 S.W.2d 886

(1996).  In determining the extent of permanent

disability, the Commission may consider, in addition to

the evidence of permanent anatomical impairment,

claimant’s general health, age, education, work

experience, attitude, interest in rehabilitation, degree

of pain, and any other matters reasonably expected to

affect his future earning capacity.  Ark. Code Ann. Sec.

11-9-522(b)(1); Glass, supra; Oller v. Champion Parts

Rebuilders, Inc., 5 Ark. App. 307, 635 S.W.2d 276

(1982); Arkansas Wood Products v. Atchley, 21 Ark. App.

138, 729 S.W.2d 428 (1987).

For an award of permanent benefits, the

compensable injury must be the major cause of the

disability or impairment.  If the injury combines with a

pre-existing disease or condition, or the aging process,

to cause or prolong the disability, permanent benefits

are available only if the compensable injury is the

major cause of the permanent disability or need for

treatment.  Ark. Code Ann. Sec. 11-9-102(4)(F)(ii). 

Major cause is defined as more than fifty percent (50%)

of the cause.  Ark. Code Ann. Sec. 11-9-102(14).
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The majority has adopted the opinion of the

Administrative Law Judge, which stated that the position

the claimant had at the time she resigned was within her

restrictions.  I disagree.  After her third surgery, Dr.

Ricca, on June 27, 2011, released the claimant to

sedentary work 4 hours per day five days a week on July

11, 2011, and that she “may increase to light duty work

8 hours per day, five days a week” on August 8, 2011. 

The claimant returned to work on April 11, 2011, which

caused a lot of pain.  Subsequently, she underwent a

functional capacity evaluation on August 4, 2011.  The

FCE showed that the claimant had the following

limitations:

1. Occasional bi-manual lift/carry of up to 10
pounds;

2. Occasional unilateral lift of up to 5 pounds;

3. Occasional flexion and bending/stooping due to
limited lumbar flexion and poor tolerance to
repetitive bending/stooping;

4. Occasional work below the knee;

5. No kneeling work;

6. Frequent sitting and standing, with frequent
postural changes.

On August 9, 2011, Dr. Ricca stated that the

claimant could return to work at sedentary duty. 
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Sedentary duty was defined as “exerting up to 10 pounds

of force occasionally and/or a negligible amount of

force frequently to lift, carry, push, pull or otherwise

move objects, including the human body...  In addition

to the above, this patient should avoid working above

the head.  This patient should avoid repetitive twisting

of the neck.”

The claimant explained her duties at the

hearing.  She was tasked with stocking shelves, while

seated.  The items she was to place on the shelves were

in a shopping cart.  To stock the items, she had to

twist and bend to get the items out of the cart and to

bend or reach to put the items on the shelves.  The

shelves went from the floor to about six-and-one-half

feet off the ground, and she was to stock each shelf. 

She could not reach the upper shelves, because of her

problems with the reaching and pulling motions. 

The claimant’s duties included activities

outside of her restrictions completely.  She was to

avoid working above her head, but she had to stock upper

shelves.  She was to exert up to 10 pounds of force to

move objects only occasionally (up to 33% of her

workday) and to exert negligible force to move objects
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only frequently (between 33% and 66% of her workday),

but she was returned to work with the responsibility of

keeping the shelves stocked with inventory, in a store

that sells items of every size.  The claimant was to

perform twisting and bending only occasionally, but she

had to twist and bend with every item she removed from

the cart to put on a shelf, which caused her pain. 

The claimant also explained that she had to

get up and down to move the chair in which she sat to do

the stocking and the basket of items so much that she

had an increase in symptoms in her right leg.  She was

allowed to lay down in her truck to manage her symptoms,

but she returned to work in July, meaning that the heat

of the summer would have caused this “accommodation” to

be very uncomfortable if not dangerous.

In addition to the conundrum of being directed

to do work which exacerbated her symptoms, the claimant

experienced systematic discrimination by the respondent

employer, who did not provide work within her

restrictions, caused her to be in embarrassing positions

in front of customers, suggested further embarrassing

“accommodations” of her needs such as providing a cot to

lay down on at the cashier location instead of in a
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private location of which there were at least two, and

allowing and encouraging fellow employees to be actively

harsh with the claimant and her limitations.  Certainly,

the Act was not intended to allow a respondent to

“accommodate” an injured employee by providing work that

was outside her restrictions and then to make the

workplace so embarrassing, unpleasant and negative as to

ensure that the employee would give up the employment

rather than face pain, risk of re-injury and

humiliation.

The work the claimant was expected to do was

clearly outside the limitations established in the FCE

and by Dr. Ricca.  I do not find that the claimant

voluntarily resigned from a job within her restrictions. 

Her job was not within her restrictions.  The claimant

was forced from her job, by the demands of her employer

to perform outside her limitations and by the

environment of humiliation perpetuated by the employer.  

The claimant was 51 years at the time of the

hearing, with a high school education.  She experienced

pain, numbness, weakness and cramping in her back and

leg regularly.  Her leg “went out” on her, causing her

to fall and to fear falling.  She required medication
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which affected her alertness and ability to concentrate. 

She had bookkeeping skills, but her medications limited

her ability to concentrate and to be clearheaded to do

the work.  She required frequent postural changes from

sitting to standing to laying down, and could perform

almost no lifting for any length of time and very

limited lifting for brief periods of time.  Walking was

difficult.  Kneeling was nearly impossible.  She did not

have the ability to perform any position at the

respondent employer, because she had to lie down every

few hours even when she was not working.  She had been a

supervisor at Wal-Mart, which required walking

throughout her shift as well as lifting, neither of

which she could do now.  She also used to have a small

business selling candles and decorative items, but she

could not manage the inventory due to the heavy lifting

required.  

Based on all of the medical evidence and other

wage-loss factors, the claimant has sustained permanent

and total disability.  When one considers the claimant’s

age, education, employment history and skills, constant

and regularly severe pain, coupled with the side effects

of necessary prescription pain medication, the claimant
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is clearly permanently and totally incapacitated from

earning wages.  

For the foregoing reasons, I must respectfully

dissent from the majority opinion.

                                   
PHILIP A. HOOD, Commissioner


