
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO.  G202777     

BRENDA SWEETEN,
EMPLOYEE CLAIMANT

GGNSC ADMINISTRATIVE SERVICES,
EMPLOYER RESPONDENT

CHARTIS CLAIMS, INC.,
INSURANCE CARRIER RESPONDENT

OPINION FILED APRIL 22, 2013

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE EDDIE H. WALKER, JR.,
Attorney at Law, Fort Smith, Arkansas.

Respondent represented by the HONORABLE MICHAEL E. RYBURN,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge: Affirmed as modified.

OPINION AND ORDER

The respondents appeal an administrative law judge’s

opinion filed October 25, 2012.  The administrative law

judge found that the claimant proved she sustained a

compensable injury, and that the claimant was entitled to

reasonably necessary medical treatment and temporary total

disability benefits.  The administrative law judge found
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that the respondents were not entitled to a credit in

accordance with Ark. Code Ann. §11-9-411(Supp. 2009).  

After reviewing the entire record de novo, the Full

Commission affirms the administrative law judge’s finding

that the claimant proved she sustained a compensable injury. 

We find that the respondents are entitled to a credit for

wages paid in accordance with Ark. Code Ann. §11-9-

807(b)(Repl. 2002).    

I.  HISTORY

The testimony of Brenda Sweeten, age 57, indicated that

she became employed with Golden Living Centers in about

1998.  Ms. Sweeten testified that her work station was on

the fifth floor of the respondent-employer’s premises.  The

claimant testified on direct examination:

Q.  Did anything unusual happen to you at Golden
Living on April 3, 2012?

A.  I fell.

Q.  Where were you when you fell?

A.  In the lobby on the first floor....

Q.  Why where you on the first floor?

A.  I went to use the restroom because the fifth
floor restroom was out of order....

Q.  Did you do anything else while you were on the
first floor other than go to the restroom?
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A.  Yes, I did....I picked up my lunch because it
was lunch time.  

Q.  In relationship to the restroom, where did you
go to pick up your lunch?

A.  Across the hall.  

Q.  And after you picked up your lunch, what did
you do?

A.  Went back across the hall to the elevator.

Q.  So you were in front of the elevator when this
happened?

A.  Yes.  

Q.  How did it happen?

A.  I pushed the button for the elevator to come
down.  There’s two elevators on one side and one
on the other side of the hall.  I pushed the
button.  I was facing the two elevators, the one
behind me is the one opened.  I turned around to
get on it and tripped on the rug.

Q.  If you had not gone to get your lunch would
you have still had to travel that same path to get
back up to the fifth floor after you had gone to
the restroom?

A.  Yes, sir....

Q.  At what point did you decide to pick up your
lunch?

A.  When I came out of the restroom I noticed what
time it was and I thought, I’ll just get my lunch
while I’m down here and I won’t have to come back
down.    
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Q.  After you picked up your lunch, did you return
to the exact same path you would have taken to get
back up to the fifth floor?

A.  Yes, sir....

Q.  Do you punch a time clock working at Golden
Living?

A.  Yes.

Q.  Were you still on the clock at the time that
this happened?

A.  Yes....

Q.  And where were you headed when you were
getting back on the elevator?
Where were you going?

A.  Back to my desk.

Q.  To your job site?

A.  My job site on the fifth floor....

Q.  What was your job at the job site on the fifth
floor before you went down the first floor to use
the bathroom?

A.  What was my job?

Q.  What were you doing, yeah?  What were you
physically doing?

A.  I was doing my normal job.  I’m a Medicare
Analyst and I review charts....

Q.  What was your intention to do when you went
back up to your desk if you hadn’t fallen and not
made it back up to your desk?  What were you going
to do when you went back up to your desk?  You had
unfinished work?
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A.  Yes, I had other charts to review....

Q.  Why did you pick up your lunch early?

A.  I just saw what time it was and, which my -
close to my normal time for lunch and I just
assumed since I was down there I would just pick
it up and I would have it and I wouldn’t have to
go back....

Q.  Did you earn [sick] leave while in the
employment of Golden Living?

A.  Yes, sick pay....

Q.  How did you accumulate that?  How do you earn
it?

A.  We accumulate so much for every hour that we
work.  I’m not sure what the - what it is.

Q.  And do you earn vacation time as a result of
working there?

A.  Yes.

Q.  So would it be correct that any sick leave or
any vacation time that you used while you were off
work was the sick leave or vacation time that you
had actually earned?

A.  Yes.

Q.  Did you receive any kind of group disability
payments while you were off work?

A.  No.

The respondents’ attorney cross-examined the claimant:

Q.  Now when you were off work, you got something
you call sick pay?

A.  Yes.  
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Q.  And sick pay is something you earn during the
year as you work.

A.  Yes.

Q.  And it’s based on the number of days you work
and hours you work.  

A.  Yes.

Q.  Now is that sick pay based on your wages?  
Another (sic) words, when you get the pay, what is
it?

A.  I don’t know.

Q.  Was it the same as your $598.00 per week?

A.  Yes.

Q.  So you actually made the same amount of money
off work while you were recuperating that you did
when you were working.

A.  Yes.  

Q.  And that’s all paid by your employer, Golden
Living.

A.  Yes.  

Q.  Now did you also get group medical benefits
because of this injury?  Did you turn it in on
your group insurance?

A.  Yes.

Q.  Have they paid your bills, except for what you
have to pay?

A.  Some of it.    



SWEETEN - G202777 7

Dr. Edward R. Rhomberg reported on April 5, 2012:

Ms. Sweeten is a 56-year-old female who had a
history of mechanical fall in the workplace,
apparently she stumbled over a rug and sustained a
fused mechanism lying under the elbow, this
resulted in a fracture of the left elbow.  

Dr. Rhomberg performed a “Complex open reduction of

left humeral shaft fracture and left supracondylar humerus

fracture.”  The pre- and post-operative diagnosis was “1. 

Comminuted left humeral shaft fracture.  2.  Intra-articular

supracondylar humerus fracture.”

The claimant testified that she returned to work on May

4, 2012.    

A pre-hearing order was filed on July 27, 2012.  The

claimant contended that she sustained a compensable injury

to her left upper extremity when she fell at work on April

3, 2012.  The claimant contended that she was entitled to

temporary total disability benefits from April 4, 2012 until

a date yet to be determined, and that she was entitled to

reasonably necessary medical treatment.  The respondents

contended that the claimant “was not performing employment

services at the time of the accident.  She was carrying her

lunch out of the cafeteria on the first floor when she

tripped and fell.  Her job duties are on the fifth floor. 
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She was not doing anything that benefitted her employer. 

See Erica Williams v. Ark. Dept. of Human Services (F505002)

and Harding v. City of Texarkana, 62 Ark. App. 137, 970

S.W.2d 303.”  

The parties agreed to litigate the following issues:

1.  Compensability of the claimant’s left upper
extremity injury on April 3, 2012.
2.  Related medical.
3.  Temporary total disability from April 4, 2012
to May 4, 2012.
4.  Attorney’s fees.  
5.  Respondents’ entitlement to a credit under
Ark. Code Ann. §11-9-411.  

After a hearing, an administrative law judge filed an

opinion on October 25, 2012.  The administrative law judge

found that the claimant proved she sustained a compensable

injury on April 3, 2012.  The administrative law judge found

that the claimant proved she was entitled to reasonably

necessary medical treatment and temporary total disability

benefits.  The administrative law judge found that the

respondents did not prove they were entitled to a credit in

accordance with Ark. Code Ann. §11-9-411(Supp. 2009).  

The respondents appeal to the Full Commission.
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II.  ADJUDICATION

A.  Compensability

Act 796 of 1993, as codified at Ark. Code Ann. §11-9-

102(4)(Repl. 2002), provides:

(A) “Compensable injury” means:
(i) An accidental injury causing internal or
external physical harm to the body ...
arising out of and in the course of employment and
which requires medical services or results in
disability or death.  An injury is “accidental”
only if it is caused by a specific incident and is
identifiable by time and place of occurrence[.]
...
(B) “Compensable injury” does not include:
(iii) Injury which was inflicted upon the employee
at a time when employment services were not being
performed[.]  

An employee is performing employment services when she

is doing something that is generally required by her

employer.  Texarkana Sch. Dist. v. Conner, 373 Ark. 372, 284

S.W.3d 57 (2008).  The test is whether the injury occurred

within the time and space boundaries of the employment, when

the employee was carrying out the employer’s purpose or

advancing the employer’s interest, directly or indirectly. 

Jivan v. Econ. Inn & Suites, 370 Ark. 414, 260 S.W.3d 281

(2007).  The issue of whether an employee was performing

employment services within the course of employment depends

on the particular facts and circumstances of each case. 
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Texarkana Sch. Dist., supra.  The Commission is bound to

examine the activity the claimant was engaged in at the time

of the accident in determining whether or not she was

performing employment services.  Id.        

A compensable injury must be established by medical

evidence supported by objective findings.  Ark. Code Ann.

§11-9-102(4)(D)(Repl. 2002).  “Objective findings” are those

findings which cannot come under the voluntary control of

the patient.  Ark. Code Ann. §11-9-102(16)(A)(i)(Repl.

2002).  The employee has the burden of proving by a

preponderance of the evidence that she sustained a

compensable injury.  Ark. Code Ann. §11-9-102(4)(E)(i)(Repl.

2002).  Preponderance of the evidence means the evidence

having greater weight or convincing force.  Metropolitan

Nat’l Bank v. La Sher Oil Co., 81 Ark. App. 269, 101 S.W.3d

252 (2003).

An administrative law judge found in the present

matter, “2.  The claimant has proven by a preponderance of

the evidence that she was performing employment services at

the time of her trip and fall on April 3, 2012, and that she

suffered a compensable injury to her left upper extremity at

that time.”  The Full Commission affirms this finding.  The
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claimant testified that she was employed as Medicare Analyst

for the respondent, Golden Living Centers.  The claimant’s

work station was on the fifth floor of the respondent-

employer’s premises.  The claimant testified that, on April

3, 2012, she went to use the respondent’s restroom on the

first floor, because the restroom on the fifth floor was not

working.  The claimant testified that she decided to pick up

her lunch after she finished using the restroom.  The

claimant purchased her lunch and proceeded to the elevators

in order to return to her work station.  The claimant

intended to return to her work station and to resume her

duties as a Medicare Analyst before clocking out to eat her

lunch.  As the claimant turned to step on an elevator to

take her back to the fifth floor, she tripped over a rug and

injured her left arm.  Dr. Rhomberg’s April 5, 2012 report

corroborated the claimant’s testimony that she stumbled over

a rug.

The Full Commission finds that the claimant proved by a

preponderance of the evidence that she sustained a

compensable injury on April 3, 2012.  The evidence

demonstrates that the claimant used the restroom, purchased

her lunch, and was proceeding back to her work station when
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she fell and sustained an injury.  The Arkansas Supreme

Court has held that an employee who is injured while walking

back to his work site after a break was performing

employment services.  See Wallace v. West Fraser South,

Inc., 365 Ark. 68, 225 S.W.3d 361 (2006).  The Full

Commission finds in the present matter that the claimant was

performing employment services when she sustained her

accidental injury.  The claimant was still “on the clock” at

the time of the accident, and the claimant’s injury occurred

within the time and space boundaries of her employment.  The

claimant was walking back to her work station when she

slipped and fell.  The Full Commission finds that the

claimant was carrying out the employer’s purpose and

advancing the employer’s interest at the time of the

accidental injury.    

Therefore, the Full Commission finds that the instant

claimant proved by a preponderance of the evidence that she

sustained a compensable injury.  The claimant proved that

she sustained an accidental injury causing physical harm to

the body.  The claimant proved that the injury arose out of

and in the course of employment, required medical services,

and resulted in disability.  The injury was caused by a
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specific incident identifiable by time and place of

occurrence on April 3, 2012.  The claimant established a

compensable injury by medical evidence supported by

objective findings.  The claimant was performing employment

services at the time of the April 3, 2012 accidental injury. 

B.  Credit for compensation or wages paid

Ark. Code Ann. §11-9-807(Repl. 2002) provides:

(b) If the injured employee receives full wages
during disability, he or she shall not be entitled
to compensation during the period. 

An administrative law judge found in the present

matter, “6.  The respondents have failed to prove that they

are entitled to a credit under Ark. Code Ann. §11-9-411.” 

However, the claimant testified that she received the

equivalent of her weekly wage while she was off work

following the April 3, 2012 accidental injury.  The

respondents cite Ark. Code Ann. §11-9-807(b)(Repl. 2002) and

assert that they are entitled a credit for the wages they

paid the claimant during the time she was off work.  The

Full Commission agrees.  We find that the respondents are

entitled to a credit for the wages paid to the claimant

during her period of disability.
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Based on our de novo review of the entire record, the

Full Commission finds that the claimant proved she sustained

a compensable injury.  The Full Commission finds that the

medical treatment of record was reasonably necessary in

accordance with Ark. Code Ann. §11-9-508(a)(Repl. 2002). 

The evidence demonstrates that the claimant remained within

a healing period and did not return to work from April 4,

2012 until May 4, 2012.  We therefore find that the claimant

proved she was entitled to temporary total disability

benefits from April 4, 2012 until May 4, 2012.  In

accordance with Ark. Code Ann. §11-9-807(b)(Repl. 2002), the

respondents are entitled to a credit for wages paid to the

claimant during the claimant’s disability.  The claimant’s

attorney is entitled to fees for legal services in

accordance with Ark. Code Ann. §11-9-715(a)(Repl. 2002). 

For prevailing on appeal, the claimant’s attorney is

entitled to an additional fee of five hundred dollars

($500), pursuant to Ark. Code Ann. §11-9-715(b)(Repl. 2002).

IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman
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Commissioner McKinney dissents in part and concurs in part.

CONCURRING AND DISSENTING OPINION

          I respectfully dissent from the majority opinion

finding that the claimant was performing employment services

on April 3, 2012, when she tripped and fell, injuring her

left elbow.  The preponderance of the evidence in this claim

demonstrates that the claimant had finished a restroom break

and had stopped in at the cafeteria to purchase her lunch

immediately prior to this incident.  Therefore, the claimant

has failed to prove that she was acting in the employer’s

interest or advancing the employer’s purpose when the injury

occurred.  Rather, the claimant was clearly acting in her

own interest and advancing her own purpose when the incident

occurred and compensability, therefore, should be denied. 

          The record shows that the claimant had left her

office on the fifth floor of her building and used the first

floor restroom facilities prior to walking into the

cafeteria and purchasing her lunch.  It was as she was

returning to her fifth floor office that she tripped on a

rug in front of the elevators, fell, and fractured her left

elbow.  While both the Administrative Law Judge and the
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majority emphasize that the primary purpose of the

claimant’s trip to the first floor was in order to use the

restroom facilities, and that purchasing her lunch while she

was there was coincidental to this activity, I do not find

that this reasoning provides a substantial basis upon which

to find that the claimant was performing employment

services.  

          The claimant testified that she intentionally left

the fifth floor to use the first floor restroom because the

fifth floor facilities were out-of-order.  The claimant

further stated that this is the usual practice when the

restroom on their floor is inaccessible, in that each

floor’s restrooms are intended for use primarily by that

floor’s tenants.  

          According to the claimant, when she came out of

the first floor restroom, she noticed the time and decided

to purchase her lunch before returning to her office.  Not

having realized the time before she left, the claimant

stated that she had not clocked out for lunch when she went

downstairs to use the restroom.  The claimant stated that

once back at her office, she intended to finish reviewing

some charts before clocking out for lunch.  I note that the
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Administrative Law Judge found the claimant’s testimony to

be credible. 

          On cross-examination, the claimant verified that

she does not have to report to anyone that she is taking

lunch, but that she is free to go at any time she chooses. 

Further, the claimant agreed that the respondent-employer

occupies the entire building in which she works.  Therefore,

there is no restriction against employees using any restroom

on any floor in the building.  The claimant stated that the

restroom on the first floor is larger than the restrooms on

the other floors.  She further stated that the entrance to

the first-floor cafeteria is on the wall opposite the

restroom and the elevators. 

          The claimant agreed that she normally starts her

lunch break between 11:30 and 11:45.  The claimant further

agreed that when she came out of the elevator onto the first

floor, she decided that it was time for lunch.  The claimant

stated that it was between 11:00 and 11:30 at that time. 

          The claimant affirmed that she is not paid for

lunch, and that she eats her lunch at her desk.  Further,

she agreed that her plan after she decided to purchase her

food was to take it back to her desk for consumption. 
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          On re-direct examination, the claimant agreed that

had she made it back upstairs with her lunch, she would have

clocked out prior to eating it.  On re-cross, the claimant

admitted that purchasing lunch is an activity that is

supposed to happen after an employee has clocked out for

lunch.  When asked whether she made a conscious decision to

purchase lunch after she left the restroom, the claimant

responded “Yes.” 

          It is well-settled that employee restroom breaks

are a necessary function that directly or indirectly advance

the interest of an employer.  See, Collins v. Excel

Specialty Products and Crawford, 347 Ark. 811, 69 S.W.3d 14

(2002).   And, while the respondents make a compelling

argument in favor of the claimant’s specific activities

while in the restroom being relevant to whether her purpose

for using the restroom advanced the employer’s interest,

i.e., whether she visited the restroom to relieve herself or

simply brush her hair, I find that this argument is not

germane to this claim.  Rather, the critical issue in this

claim is whether the claimant’s decision to deviate from

that restroom break and purchase her lunch was inherently

necessary for her to do her job.  I find that it was not. 
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          The Administrative Law Judge stated that although

the claimant deviated from her restroom break by stopping by

the cafeteria for food before returning to the elevator,

that deviation ended at such time as the claimant pushed the

elevator button to return to the fifth floor.  In support of

this conclusion, the Administrative Law Judge cites a case

wherein the injured employee, an in-home health care

assistant, stopped at a convenience store to purchase a soda

on her way from one client’s home to the next.  See,

Southwest Arkansas Development Counsel, Inc. and Employer

Risk Management Resources v. Tidwell, 95 Ark. App. 27, 233

S.W.3d 190 (2006).  After leaving the convenience store and

returning to the highway, the employee was injured when her

vehicle was struck by a truck.  In finding that the claimant

was performing employment services, the court held that the

employee was returning from a permissible stop to resume her

work travel in that she was “coming off a break” and thereby

continuing her work travel.  I note, however, that the

employee in Tidwell had resumed necessary travel to offer

in-home services at the time of the accident, and she had

taken a permissible break.  In so finding, the court

distinguished Tidwell, supra, from Wallace v. West Fraser
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South, Inc., 365 Ark. 68, 225 S.W.3d 361 (2006), wherein the

supreme court affirmed the Commission’s finding that an

employee who was injured as he was “coming off break” was

performing employment services.  The Tidwell court noted,

however, that the supreme court declined to adopt a bright-

line rule in Wallace that any employee on a break is per se

performing employment services.  Instead, the Wallace court

held that the employee was returning to his work after a

permissible break period, and that nothing in the record

showed that his actions were inconsistent with his

employer’s interests in advancing the work.

          In the present claim, had the claimant taken a

restroom break and returned directly to her office to

continue her work, there would be less room for doubt that

she was performing employment services for purposes of

determining compensability.  However, the claimant did not

use the restroom and go directly to the elevator.  Instead,

she used the restroom, then made a conscious decision to

deviate from her break in order to purchase her lunch.  And,

while it may have been more convenient for the claimant to

purchase her lunch while on the first floor, rather than

going back upstairs, clocking out, then returning downstairs
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to the cafeteria, the claimant admitted that purchasing

lunch is an activity that is supposed to happen after an

employee has clocked out for lunch.  Therefore, by deviating

from her break and purchasing lunch, the claimant’s actions

were neither permissible, nor were they in any way advancing

the employers’ interest.  Instead, the claimant’s decision

to stop by the cafeteria and purchase lunch before returning

upstairs to her office to consume it was clearly for her own

benefit.  Whether the claimant would have continued to work

after she reached her office, as she first stated, or gone

ahead, clocked out for lunch, and eaten at her desk, as she

indicated later that she would have done, is unknown since

the claimant never made it back upstairs.  At any rate, it

is clear that the claimant made an unauthorized stop by the

cafeteria after she used the restroom, thus effectively

ending her break at the time she chose to enter the

cafeteria instead of the elevator.  

          The record demonstrates that, whether clocked out

or not, by her conscious decision to deviate from her break

and purchase lunch while she was downstairs, the claimant’s

restroom break ended and her lunch break began when she

failed to get back on the elevator, choosing instead to walk
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into the cafeteria and purchase food for her lunch.  As

purchasing her lunch was in advancement of her own purpose,

and was clearly not in the interest of her employer, either

directly or indirectly, the claimant has failed to prove

that she was performing employment services at the time of

her accident.  Therefore, compensability should be denied in

this claim, along with all associated benefits. 

Accordingly, I must dissent from the finding that the

claimant sustained a compensable injury.  

          However, since a majority has found that the

claimant sustained a compensable injury, I concur in the

finding that the claimant is entitled to a credit for the

full wages received during her period of disability pursuant

to Ark. Code Ann § 11-9-807(b)(Repl. 2002).

                                 
                      KAREN H. MCKINNEY, COMMISSIONER

Commissioner Hood concurs, in part, and dissents, in part.
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CONCURRING AND DISSENTING OPINION

          After a de novo review of the entire record, I

concur, in part with, but must respectfully dissent, in

part, from the majority opinion. 

          I agree with the majority in finding that the

claimant sustained a compensable injury to the cervical, but

I must dissent from the finding that the respondents are

entitled to a credit under Ark. Code Ann. Section 11-9-

807(b).  The respondents asserted in the pre-hearing

questionnaire their entitlement to credit under Ark. Code

Ann. Section 11-9-411.  The pre-hearing order stated that

one of the issues to be litigated was the respondents’

entitlement to credit under Ark. Code Ann. Section 11-9-411. 

In the Administrative Law Judge’s opinion, he noted that one

of the issues to be litigated was the respondents’

entitlement to credit under Ark. Code Ann. Section 11-9-411. 

The first time Ark. Code Ann. Section 11-9-807(b) was

mentioned was in the respondents’ brief on appeal.  This

issue was not litigated, as it was a new issue raised on

appeal.  Rule 099.25(b) states that all “legal and factual

issues should be developed at the hearing before the
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Administrative Law Judge or single Commission.  The

Commission may refuse to consider issues not raised below.”  

The issue of entitlement to benefits under Ark. Code Ann.

Section 11-9-807(b) was not asserted at any time until the

appeal.  The respondents failed to act diligently, and there

is no justification for it.

          For the foregoing reasons, I concur, in part with,

but must respectfully dissent, in part, from the majority

opinion.

______________________________
PHILIP A. HOOD, Commissioner


