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OPINION AND ORDER

Claimant appeals from a decision of the Administrative

Law Judge filed December 10, 2012.

The Administrative Law Judge entered the following

findings of fact and conclusions of law: 

1. The Arkansas Workers’ Compensation
Commission has jurisdiction over this
claim.

2. The stipulations set forth above are reasonable
and are hereby accepted.

3. Claimant has not proven by a preponderance of the
evidence that she sustained a compensable injury
to her right shoulder.
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4. Because of the above finding, the remaining issues
are moot and will not be addressed.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly applies the

law, and should be affirmed. Specifically, we find from a

preponderance of the evidence that the findings of fact made by

the Administrative Law Judge are correct and they are, therefore,

adopted by the Full Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and conclusions

therein, as the decision of the Full Commission on appeal.

IT IS SO ORDERED.

                                   
A. WATSON BELL, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the record, I must

respectfully dissent from the majority opinion denying this

claim.  I would award the claimant medical benefits and temporary
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total disability benefits, and an attorney’s fee.

For the claimant to establish a compensable injury as a

result of a specific incident, the following requirements of Ark.

Code Ann. §11-9-102(4)(A)(i)(Repl. 2002), must be established:

(1) proof by a preponderance of the evidence of an injury arising

out of and in the course of employment; (2) proof by a

preponderance of the evidence that the injury caused internal or

external physical harm to the body which required medical

services or resulted in disability or death; (3) medical evidence

supported by objective findings, as defined in Ark. Code Ann.

§11-9-102 (4)(D), establishing the injury; and (4) proof by a

preponderance of the evidence that the injury was caused by a

specific incident and is identifiable by time and place of

occurrence.  Mikel v. Engineered Specialty Plastics, 56 Ark. App.

126, 938 S.W.2d 876 (1997).

The claimant, sixty-eight years old, has presented

evidence concerning a hip injury which occurred on October 21,

2010 and a shoulder injury which occurred on October 27, 2010. 

The first hurdle for the claimant is to present proof

by a preponderance of the evidence of an injury arising out of

and in the course of employment.  The claimant explained that she

injured her right hip on October 21, 2010, when she picked up a

box of freight and felt a pop and pain in her hip.  She was

picking the box up as part of her regular duties as a stocker for
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Wal-Mart. She reported it that night to Jen, with no response,

and again on Monday, November 1, when she realized she needed to

make arrangements with the human resources people to see a

doctor.  The claimant’s Form N and an internal incident report

form both describe the claimant’s hip injury in the same terms

that she used at the hearing.  Likewise, the medical records show

that the claimant related her hip problems to this event on this

date, as early as November 1, 2010, her first visit for these

issues.  The evidence easily supports a finding that the claimant

sustained an injury to her hip which arose out of and in the

course of her employment.

The claimant related her shoulder problems to an

incident which occurred while she was working overnight on

October 27, 2010.  She explained at the hearing that she was

working in a different department that night, with different,

heavier types of products to be moved and unloaded.  She

struggled to move a large cart loaded with freight to the

department to be unloaded and shelved.  She had to push and pull

the cart and was only able to move it a little bit at a time,

using all her strength.  When she finally maneuvered the cart to

the baby department, she was “exhausted and hurt.”  She did her

work, opening the boxes and putting the contents on the shelves,

and then breaking down the boxes.  She got to the point where she

could not even tear a piece of paper.  She had had pain before
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this.  However, when she was moving the cart, she felt something

unusual in her right shoulder, “like it went limp or numb.” 

Moving boxes to be unloaded was a part of her regular job, and

the activities she described were clearly employment services.  

The claimant reported that she was hurting and unable

to continue to work that night, but she believed that she would

improve with rest, similarly to the normal aches and pains which

she experienced by the end of her work week and which usually

resolved themselves over the weekend.  She realized that she

needed medical attention, so she reported the injury the

following Monday, November 1, 2010.  The claimant acknowledged at

the hearing that the paperwork does not mention the pushing and

pulling of the cart.  She stated that she did not complete the

Form N, because she has Parkinson’s disease, which affects her

handwriting.  She stated that she did report both injuries at

that time.  The Form N reflects both a shoulder and a hip injury. 

At her first visit for these issues, on November 1,

2010, the claimant saw Dr. Yates, who recorded that she related

her shoulder to her work on Thursday October 28, when she was in

an area in which she does not usually work, opening more boxes

than normal.  The boxes were glued, which made opening them

difficult.  While the claimant’s description of the incident at

the hearing focused more on the pushing and pulling, the fact

remains that the claimant consistently reported that she was in a
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different area working with different freight, and that her

shoulder pain began while she was performing those tasks. The

medical records do not contradict the claimant’s testimony, but

merely reflect a different aspect of the event as well as what

the doctor chose to record.  The evidence supports a finding that

the claimant sustained an injury arising out of and in the course

of her employment.

I recognize that the claimant, on November 8, 2010,

suspected that her shoulder and hip pain were related to her

Parkinson’s disease.  Her first conclusion was that the pains

were related to the incidents on October 21 and 27, but then she

questioned whether they were related to the disease.  However,

the diagnoses for both problems, made by various physicians, were

not that she had pain related to her Parkinson’s disease.  The

diagnosis was a massive rotator cuff and biceps tear in her

shoulder.  Parkinson’s does not tear shoulder muscles, and the

claimant is not responsible for making a diagnosis.

The second hurdle for the claimant is to present proof

by a preponderance of the evidence that the injury caused

internal or external physical harm to the body which required

medical services or resulted in disability or death.  The

claimant felt a pop and pain in the incident on October 21, for

which she sought treatment on November 1.  Dr. Yates prescribed

Ultram and placed her on limited duty on that date, then off work
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a week later, and, two weeks later, she was referred for physical

therapy.  While the treatment for the two injuries was the same

on these dates, it remains a fact that the claimant was given

medical treatment for her hip pain, which became necessary due to

the events on October 21.  I find that this element is satisfied

as well, for her hip injury.

There is no question that this element is also

satisfied for her shoulder injury.  Up until October 27, 2010,

the claimant was able to perform her duties.  The claimant was

unable to finish her overnight shift after the injury, and she

reported her injury and need for treatment on the following

Monday.  Her pain was different than her normal aches and pains

after a week of work, and the pain did not resolve.  It actually

worsened.  An MRI showed that the claimant had a massive rotator

cuff tear and biceps tendon tear.   The evidence shows that the

claimant sustained the tear on the date she was last able to work

and that the events of that date caused the injury requiring

medical treatment and causing disability.

The third hurdle for the claimant is to present medical

evidence supported by objective findings, as defined in Ark. Code

Ann. §11-9-102 (4)(D), establishing the injury.  Unfortunately,

the record is devoid of any objective findings related to the

claimant’s hip.  While the claimant’s hip problems are mentioned

in the medical records and the claimant’s complaints are
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consistent and clearly related to the October 21 incident,

notation of any examination or findings is absent, other than her

complaints. 

The diagnosis of the claimant’s shoulder problem was

originally a sprain or strain of the shoulder, then a sprain or

strain of the rotator cuff, based upon her complaints and

physical examination, including the measurement of her limited

range of motion.  On November 29, 2010, an MRI was performed

which showed a complete tear of the supraspinatus tendon with

retraction of the tendon fibers, a complete tear of the

subscapularis tendon with retraction of the fibers and some

atrophy of the subscapularis muscle, a complete tear of the

biceps tendon with retraction of the distal fibers, some soft

tissue irregularity at the biceps labral complex, mild superior

migration of the humeral head within the glenohumeral joint,

irregularity of the anterior/anterior inferior joint capsule

consistent with a tear, a large joint effusion, fluid in the

subdeltoid and subcoracoid versus, and a focal tear with fluid in

the muscle fibers.  This is clearly medical evidence supported by

objective findings establishing the claimant’s shoulder injury.

The fourth hurdle for the claimant is to present proof

by a preponderance of the evidence that the injury was caused by

a specific incident and is identifiable by time and place of

occurrence.  The claimant’s hip injury easily satisfies this
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element, as the claimant described the action she was performing

when she felt the pain and pop during her shift on October 21.

The evidence also supports a finding that the

claimant’s shoulder injury was caused by a specific incident,

identifiable by time and place of occurrence.  These

circumstances are similar to those in Cedar Chemical Co. v.

Knight, 372 Ark. 233 (2008), in which the claimant was descending

a flight of stairs when he noticed pain in his left knee, around

11:00 a.m., although he could not identify any specific incident

that caused the pain.  As part of his job duties, the claimant

was required to ascend and descend up to three flights of stairs

five to eight times throughout the day.  After first noticing the

pain, the claimant continued to work for about three hours until

a half-hour break, after which he could not put much weight on

his leg.  

The claimant testified that she was performing her

duties, moving a cart to her workstation, and then unloading and

opening boxes and shelving products.  When she was moving the

cart, she felt something unusual in her right shoulder, “like it

went limp or numb.”  When she was finished moving the cart, she

was “exhausted and hurt.”  She left work early, because her arm

got progressively weaker and painful, until she could no longer

tolerate it.  She informed her supervisor at the time that she

was hurting, and the following Monday, she formally reported the
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injury.

This claim can be distinguished from Weaver v. Nabors

Drilling USA, 98 Ark. App. 161, ___ S.W.3d ___ (2007), where the

claimant was performing his job duties when he started to feel

his hands "tingling" or "burning."  He only proved that he had an

injury and that he felt pain while at work, and he failed to show

that a specific incident occurred at work.  In the present case,

the claimant identified the mechanism of injury, pushing and

pulling the cart, and the subsequent pulling on the boxes.  As in

Cedar Chemical, the claimant clearly explained her job duties and

activities in detail “support[ing] a conclusion that her injuries

were compensable as a specific-incident workplace injury.” 

Importantly, the claimant has consistently related her shoulder

problems to the specific work she performed on the night of

October 27, when she was pushing and pulling the cart and lifting

and opening boxes of freight.

I find that the claimant has proven by a preponderance

of the evidence that she sustained a compensable injury to her

right shoulder on October 27, 2010, for which she is entitled to

benefits.

The claimant underwent physical therapy, pharmaceutical

and injection therapy, and an MRI.  These were all reasonable and

necessary medical treatment of her compensable shoulder injury. 

The respondents are responsible for the medical treatment she has
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received to date, as well as further reasonable necessary medical

treatment that will be necessary for the damage in her shoulder,

since surgical repair is not an option for her.

The claimant is also entitled to temporary total

disability benefits from November 1, 2010 until June 22, 2011, at

which time the parties stipulated that she reached the end of her

healing period.  Temporary total disability for unscheduled

injuries is that period within the healing period in which a

claimant suffers a total incapacity to earn wages.  Ark. State

Highway & Transportation Dept. v. Breshears, 272 Ark. 244, 613

S.W.2d 392 (1981).  The claimant was in her healing period and

she did not work and was unable to work during that time period. 

She was released to light-duty work at times during that period,

but there was no light duty available to her.  

I find that the claimant is entitled to indemnity and

medical benefits for her compensable shoulder injury on October

27, 2010.

For the foregoing reasons, I must respectfully dissent

from the majority opinion.

                                   
PHILIP A. HOOD, Commissioner


