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OPINION AND ORDER

The claimant appeals an administrative law judge’s

opinion filed September 19, 2012.  The administrative law

judge found that the claimant did not prove he was entitled

to additional temporary partial disability benefits, and

that the claimant did not prove he was permanently totally

disabled.  After reviewing the entire record de novo, the
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Full Commission finds that the claimant proved he was

entitled to additional temporary partial disability benefits

beginning February 6, 2010 through April 20, 2011.  We find

that the claimant did not prove he was permanently totally

disabled.  

I.  HISTORY

William R. Stengel, now age 66, testified that he held

two Master’s Degrees: “One’s in physical education, and

one’s in dance and communicable diseases.”  Mr. Stengel

testified that he had previously been employed as a teacher

in Illinois for 28 years.  The claimant’s testimony

indicated that he moved to Arkansas in 2005.  The record

indicates that the claimant became employed with Lowe’s Home

Centers, Inc. on March 1, 2007.  The claimant testified that

he was a part-time employee.  The claimant testified, “My

job was to load material - washers, dryers - as well as

clean up the lot of all the carts to give them to other

customers.  And, as a result, that was my other job - it was

called a loader - was to push the carts to the store so that

other customers can use them....They’re long steel carts,

about six-foot long, and they’ve got one handle across the

top.”          
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The parties stipulated that the claimant sustained a

compensable left knee injury on November 22, 2008.  The

claimant testified, “I was pushing the carts - the two steel

carts - to Lowe’s - to the store....This truck backed

partially out, because he was just going to go over to the

next lane so he could just go straight.  He hit my knee on

the outside - the outside of my left knee.  Then I fell down

on the carts.”    

Dr. Michael K. Atta saw the claimant on December 5,

2008 and assessed left knee sprain.  After reviewing an MRI

of the claimant’s left knee, Dr. Atta’s assessment on

January 5, 2009 was left posterior medial meniscus tear. 

Dr. J. Kevin Rudder saw the claimant on January 13, 2009 and

recommended a left total knee arthroplasty.  The respondents

initially paid temporary total disability benefits through

January 13, 2009.  

Dr. Rudder performed a left total knee arthroplasty on

February 6, 2009.  Dr. Rudder noted on February 26, 2009, “I

am going to have him start doing some physical therapy.” 

The claimant testified on cross-examination that his

symptoms improved following surgery from Dr. Rudder.  The

claimant also testified that he benefitted from physical
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therapy.  The claimant followed up with Dr. Rudder on April

2, 2009: “He can fully extend his knee.  He can flex it to

100.  He is limited by his motion due to lymphedema.”  Dr.

Rudder’s impression was “Acceptable follow up status total

knee arthroplasty....At this time, we are trying to get him

a lymphedema pump....We will have him continue aggressive

therapy with Eddie.”      

The claimant testified at the first hearing before the

Commission that he attempted to return to light-duty work

for the respondents in April 2009: “I was dusting off

refrigerators and whatever for two hours a day.  And then,

around - I don’t know - around the 1st of April, we tried to

go fill time with pushing the carts.  And I couldn’t do it. 

After about two hours, my knee became so swollen and hurt so

badly that I had to take off work.  It just hurt too much

because of walking on the concrete and the asphalt.”  

The claimant followed up with Dr. Rudder on May 5,

2009:

Mr. Stengel is in for his third postop status post
total knee arthroplasty on the left.  He is doing
great.  He is having profound problems with the
concrete at work.  His options are not to do that
and he says he may very well consider that option.
He is having pain when [he] is up on it for two
hours.  He goes home and he puts his femoral
compressive device on and all of his edema goes
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away and he is a lot better....Again, his
examination shows good healing.  X-rays: X-rays
taken today show excellent position of total knee
arthroplasty with no evidence of loosening or
breakdown.

  
Dr. Rudder’s impression was “Status post total knee

arthroplasty, doing well....He will follow up with me in

approximately six weeks or prn if he is doing well.”  

A pre-hearing order was filed on June 23, 2009.  The

claimant contended that he was entitled to additional

medical treatment, including surgery performed by Dr.

Rudder.  The claimant contended that he was entitled to

temporary total disability benefits from January 14, 2009

through April 3, 2009.  The claimant contended that he was

entitled to temporary partial disability benefits from April

3, 2009 to a date to be determined.  The respondents

contended that the claimant had been paid all benefits to

which he was entitled, and that the claimant’s problems were

related to a pre-existing degenerative condition.  

Dr. Rudder noted on July 21, 2009:

This patient was in after having a left knee
replacement done back in February of this year. 
Unfortunately, he was in an accident that caused
his knee to become severely painful.  After having
a total knee arthroplasty he has improved
dramatically although he cannot work beyond about
4 to 5 hours without substantial pain and having
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to go home.  When he does not have to go to work, his
knee behaves relatively well.  It is the walking
and standing that causes his knee to be painful. 
In his daily living if he does more than two to
three hours he has pain with it....

Examination reveals an excellent range of motion
of his knee to flexion and extension.  He has no
medial, lateral or collateral ligamentous laxity. 
He has no anterior or posterior translation.  The
knee is not hot, swollen or tender.

X-RAYS: X-rays taken today include an AP and
lateral views of the left knee.  These show good
position and placement of the total knee
arthroplasty without evidence of loosening.  

ASSESSMENT: The patient’s course is approximately
as it should be.  I expect that he may get a
little more stamina but I do not expect him to be
able to stand for an 8 hour period and do that
kind of job. 

PLAN: To this end, I am going to continue his work
restrictions.  I have been asked specifically to
address whether or not this was a work related
injury.  The patient denied any prior knee pain up
until the injury on the stated date and at that
time he had severe and significant pain that
culminated in his total knee arthroplasty, which
tells me that at least a likely substantial
portion of this was associated with the on the job
injury.  He will follow up with me in three
months.

  
Dr. Rudder noted on October 21, 2009, “At this point he

is now doing fairly well except that after 3-4 hours of

being up he has pain in his left knee that requires him to

sit down.  At this point, I do think that he is all but

completely improved.  I will probably rate his MMI after he
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has had a total of a year.  I am going to see him back here

in approximately 12 months.”  

A hearing was held on January 8, 2010.  The claimant

testified that he remained off work but that he intended to

return to work for the respondent-employer.  The claimant

testified on cross-examination that he was suffering from

pain in his left knee.  

An administrative law judge filed an opinion on

February 10, 2010.  The administrative law judge found that

the claimant proved the medical treatment he had received,

including knee replacement surgery, was reasonably necessary

and “the responsibility of the respondents.”  The

administrative law judge found that the claimant proved he

was entitled to temporary total disability benefits from

January 14, 2009 through April 3, 2009.  The administrative

law judge found that the claimant was entitled to temporary

partial disability benefits from April 4, 2009 “to a date to

be determined.”  

The Full Commission affirmed and adopted the

administrative law judge’s decision in an opinion filed June

7, 2010.  The Arkansas Court of Appeals affirmed the
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Commission in an opinion delivered February 16, 2011. 

Lowe’s Home Centers v. Stengel, 2011 Ark. App. 127.

Dr. Rudder reported on April 20, 2011:

This patient is in for follow up.  He has had
bilateral total knee arthroplasty.  The left one
was done secondary to an injury that he had while
he was working.  I have been asked to consider
whether or not he is at his maximum medical
improvement and what his permanent impairment
rating is.  

On examination today I think his results are quite
nice.  I think his knee is doing okay.  He has
occasional stiffness and swelling but he does have
occasional bilateral lower extremity edema.  On
examination he is basically 0-125 degrees.  He
stands up without the assistance of arms on the
chairs.  

X-RAYS: X-rays taken today include an AP of both
of his knees that shows that his 16-year-old
Duracon on the right side is still looking pretty
good.  I have told him that I am a little
concerned about that.  His recently replaced left
knee looks excellent, as well.  I do think that
this patient has reached his maximum medical
improvement.  I have done everything I can to make
his knee as good as it can be.

Impairment rating is very straight forward.  On
chapter 3 page 85, table 64 of the Fourth Edition
of the American Medical Association’s Guide to
Permanent Impairment Rating, the patient has had a
total knee arthroplasty with fair results, which
gives him a lower extremity impairment rating of
50% and a total body anatomical rating of 20%. 
Again, that is chapter 3, page 85, table 64.  I do
think the patient has now reached his maximum
medical improvement.  
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A pre-hearing order was filed on March 28, 2012.  The

claimant contended that he was “entitled to weekly

compensation benefits from April 3, 2009 through April 20,

2011, when he reached his MMI date.  Claimant further

contends that he is entitled to an additional 92 weeks of

compensation due to his receiving a 50% lower extremity

rating and a 20% anatomical impairment rating.  Claimant

also contends that he is entitled to additional PTD or PPD

compensation, due to the facts and circumstances herein,

namely, that the compensable injury has prevented claimant

from working and will prevent him from working in the

future.  At this time, claimant is only qualified to perform

tasks similar to those he performed at Lowe’s, which require

standing for long periods on hard surfaces.  Claimant cannot

perform said tasks because standing on hard surfaces for

extended periods causes his knee to swell and is extremely

painful.  As such, he is unable to work and since he has

reached MMI, will not be able to work in the future.  Absent

the compensable injury to his knee, claimant would still be

employed, or would be able to work and earn an income.”  The

respondents contended that the claimant “has received all

benefits to which he is entitled.”  
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The parties agreed to litigate the following issues:

1.  When the claimant reached maximum medical
improvement.
2.  Claimant’s entitlement to additional temporary
total disability benefits.
3.  Claimant’s entitlement to permanent partial
disability benefits.
4.  Claimant’s entitlement to permanent and total
disability benefits.
5.  Controversion and attorney’s fees.
6.  All other issues are reserved.  

The parties deposed Dr. Rudder on May 4, 2012.  The

respondents’ attorney questioned Dr. Rudder:

Q.  You did a left total knee procedure on Mr.
Stengel on February 6th, 2009?

A.  Yes....

Q.  You addressed that you’d probably rate him at
MMI or maximum medical improvement after a total
of a year.

A.  Yes....I tell all my patients that it takes
about a year to get over a knee replacement....

Q.  So is it fair to say that he was at MMI on or
before April 20, 2011?

A.  Fair to say....

The claimant’s attorney questioned Dr. Rudder:

Q.  With the pain and edema and based on the
impairment ratings on that knee, in your medical
opinion, do you think Mr. Stengel would have
difficulty standing on concrete for extended
period of time loading appliances, things of that
nature, that he was doing at his job at Lowe’s?
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A.  Absolutely.  I always tell people when they
have knee replacements prolonged standing on the
knee is going to hurt....

Q.  Is there any way that you could say for
certain that Mr. Stengel reached MMI at exactly
one year of post-surgery?

A.  There is almost nothing I can say for certain,
and that includes what I’m doing in 10 minutes. 
The only thing I can say for certain is that
according to my notes, I did do his MMI 4/20/11.   

A hearing was held on June 21, 2012.  At that time, the

parties agreed that the respondents had paid temporary

partial disability benefits through February 5, 2010.  The

parties agreed that the respondents were paying a 50%

impairment rating to the lower extremity and fees for legal

services on those benefits.  The claimant contended that he

was entitled to temporary partial disability benefits from

February 5, 2010 through April 20, 2011.

The claimant testified, “I cannot - still cannot walk

on concrete.  I can’t work.  I tried to come to work in

April of 2009 - that’s just my work ethic - and on part -

you know, on light duty - and I couldn’t - couldn’t work

after three days....I tried to go back to work and just

couldn’t make it.”  The claimant testified on direct

examination:
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Q.  In addition to your benefits you’re claiming
from Lowe’s, you’re also claiming to be
permanently and totally disabled, is that correct?

A.  Yes....I can’t walk on concrete.  It’s like I
said, when I tried to go back to work in April,
and it was just four hours a day, I just - it
wouldn’t - I just couldn’t - I couldn’t work.

Q.  Could you explain exactly why you cannot work?

A.  My knee swells.  For example, if I go to
Sam’s, you know, Sam’s Club for food, after two
hours I can’t - can’t hardly walk.  I’ve got to go
home, I’ve got to get an ice machine on it, I’m
basically not doing - can’t do anything for the
rest of the day.  I can’t walk on concrete.  I
cannot, you know, for any extended period of
time.  That’s - we tried at Lowe’s, and it didn’t
work.

Q.  Do you also have problems sitting for long
periods of time?

A.  I can’t sit for more than two hours.

Q.  And why is that?

A.  Because my knee gets - gets so stiff and it
starts to swell if I sit down.

Q.  Would you work if you could, Mr. Stengel?

A.  Yes.   

An administrative law judge filed an opinion on

September 19, 2012.  The administrative law judge found that

the claimant proved he was “entitled to payment of the

outstanding medical bills and reimbursement of out-of-pocket

expenses as reflected in Claimant’s Exhibit No. 2.”  The
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respondents do not appeal that finding.  The administrative

law judge found that the claimant reached maximum medical

improvement on April 11, 2011, but that the claimant did not

prove he was entitled to temporary partial disability

benefits after February 5, 2010.  The administrative law

judge found that the claimant did not prove he was entitled

to permanent total disability benefits.

The claimant appeals the administrative law judge’s

findings with regard to temporary partial disability and

permanent total disability.  

II.  ADJUDICATION

A.  Temporary Disability

An employee who has suffered a scheduled injury is to

receive temporary total or temporary partial disability

benefits during his healing period or until he returns to

work, regardless of whether the employee has demonstrated

that he is actually incapacitated from earning wages. 

Wheeler Constr. Co. v. Armstrong, 73 Ark. App. 146, 41

S.W.3d 822 (2001).  The healing period is that period for

healing of the injury which continues until the employee is

as far restored as the permanent character of the injury

will permit.  Nix v. Wilson World Hotel, 46 Ark. App. 303,
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879 S.W.2d 457 (1994).  If the underlying condition causing

the disability has become more stable and nothing further in

the way of treatment will improve that condition, the

healing period has ended.  Id.  Whether an employee’s

healing period has ended is a question of fact for the

Commission.  Ketcher Roofing Co. v. Johnson, 50 Ark. App.

63, 901 S.W.2d 25 (1995).  

An administrative law judge found in the present

matter, “10.  The claimant has failed to prove by a

preponderance of the evidence that he is entitled to

temporary partial disability benefits from February 5, 2010,

to April 20, 2011.”  The Full Commission does not affirm

this finding.  The parties stipulated that the claimant

sustained a compensable scheduled injury to his left knee on

November 22, 2008.  The record indicates that the

respondents initially paid temporary total disability

benefits until January 13, 2009, the date Dr. Rudder

recommended a left total knee arthroplasty.  An

administrative law judge subsequently found that the

claimant proved he was entitled to continued temporary total

disability benefits beginning January 14, 2009.  Dr. Rudder

performed surgery on February 6, 2009.  The claimant
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testified that he attempted to return to light-duty work for

the respondents in April 2009.  The claimant testified,

however, that he was not able to perform light duty because

of pain and swelling in his left knee. 

An administrative law judge found that the claimant was

entitled to temporary total disability benefits through

April 3, 2009.  The administrative law judge found that the

claimant was entitled to temporary partial disability

benefits beginning April 4, 2009 “to a date to be

determined.”  The Full Commission and Court of Appeals

affirmed the administrative law judge’s award of temporary

total disability, and temporary partial disability benefits

until a date to be determined.  The claimant did not return

to work for the respondents at any time on or after April 4,

2009.  Dr. Rudder noted on July 21, 2009 that the claimant

was unable to stand for an 8-hour period, and he kept the

claimant’s work restrictions in place.  

The respondents stopped paying temporary partial

disability benefits after February 5, 2010, even though Dr.

Rudder had not released the claimant to return to work at

that time.  Dr. Rudder reported on April 20, 2011 that the

claimant had reached maximum medical improvement.  The
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respondents do not appeal the administrative law judge’s

finding that the claimant did not reach maximum medical

improvement until April 20, 2011.  The Full Commission finds

that the claimant remained within a healing period for his

compensable injury and did not return to work for the

respondents on or after April 4, 2009.  We find that the

claimant reached the end of the healing period for his

compensable injury on April 20, 2011, the date Dr. Rudder

determined the claimant reached maximum medical improvement. 

The respondents paid the claimant temporary partial

disability benefits through February 5, 2010.  The Full

Commission finds that the claimant proved he was entitled to

additional temporary partial disability benefits beginning

February 6, 2010 and continuing through April 20, 2011.  

B.  Permanent Total Disability

Ark. Code Ann. §11-9-519(e)(Repl. 2002) provides:

(1) “Permanent total disability” means inability,
because of compensable injury or occupational
disease, to earn any meaningful wages in the same
or other employment.  
(2) The burden of proof shall be on the employee
to prove inability to earn any meaningful wage in
the same or other employment.

  
An administrative law judge found in the present

matter, “11.  The claimant has failed to prove by a
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preponderance of the evidence that he is entitled to

permanent and total disability benefits.”  The Full

Commission affirms this finding.  The claimant, age 66,

testified that he held two Master’s degrees.  The majority

of the claimant’s work history involved teaching in

Illinois.  The claimant moved to Arkansas in 2005 and became

employed with the respondents in 2007.  The record indicates

that the claimant worked as a custodian for the respondents,

and he also transported carts containing heavy items such as

washers and dryers.  The parties stipulated that the

claimant sustained a compensable left knee injury on

November 22, 2008.  The accidental injury involved a moving

vehicle and the claimant was assessed with a left knee

sprain.  Dr. Rudder performed a left total knee arthroplasty

on February 6, 2009.  The claimant has been paid and awarded

temporary total and temporary partial disability benefits. 

Dr. Rudder opined on April 20, 2011 that the claimant

had reached maximum medical improvement.  Dr. Rudder

assigned the claimant a 50% impairment rating to the lower

extremity, 20% to the body as a whole.  The parties agreed

at hearing that the respondents were paying the 50%

anatomical impairment rating to the lower extremity.  An
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employee who has suffered a scheduled injury shall not be

entitled to permanent partial disability benefits in excess

of the percentage of permanent physical impairment, except

as otherwise provided in Ark. Code Ann. §11-9-519(Repl.

2002).  See Crelia v. Rheem Mfg. Co., 99 Ark. App. 73, 257

S.W.3d 115 (2007).  

In the present matter, the claimant did not prove by a

preponderance of the evidence that he was permanently

totally disabled in accordance with Ark. Code Ann. §11-9-

519(e)(Repl. 2002).  The claimant testified that he could

not return to his part-time work for the respondent-

employer.  The claimant testified that he can no longer walk

on concrete, that his knee swells, and that he cannot sit

for longer than two hours.  Nevertheless, the claimant did

not prove that he was unable to “earn any meaningful wage in

the same or other employment.”  Although the claimant has

reached relatively advanced age, 66, the claimant is an

educated and intelligent individual and does not have an

employment history of unskilled manual labor.  The claimant

has primarily been employed as a classroom teacher.  Dr.

Rudder agreed at deposition that the claimant was most

likely unable to return to his physical duties with the
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respondent-employer.  Dr. Rudder did not opine, however,

that the claimant was physically unable to earn any wages

for any prospective employer.  Nor is there any other

probative evidence of record demonstrating that the claimant

is permanently totally disabled from performing any type of

employment within the claimant’s permanent physical

restrictions.      

Based on our de novo review of the entire record, the

Full Commission finds that the claimant proved he was

entitled to temporary partial disability benefits from

February 6, 2010 through April 20, 2011.  The claimant did

not prove that he was permanently totally disabled.  The

claimant’s attorney is entitled to fees for legal services

in accordance with Ark. Code Ann. §11-9-715(Repl. 2002). 

For prevailing in part on appeal, the claimant’s attorney is

entitled to an additional fee of five hundred dollars

($500), pursuant to Ark. Code Ann. §11-9-715(b)(Repl. 2002).

IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

                                                       
                        KAREN H. McKINNEY, Commissioner
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Commissioner Hood concurs, in part, and dissents, in part.

CONCURRING AND DISSENTING OPINION

          After a de novo review of the entire record, I

concur with the majority opinion’s award of temporary

partial disability benefits from February 6, 2010 through

April 20, 2011, but I must respectfully dissent from the

majority’s determination that the claimant failed to prove

that he is permanently and totally disabled.  I find that

the claimant is permanently and totally disabled as a result

of the compensable injury he suffered while working at the

respondent. 

          Arkansas Code Annotated §11-9-519(e) (Repl. 2002)

provides:

(1) “Permanent total disability” means
inability, because of compensable
injury, to earn any meaningful wages in
the same or other employment.

(2) The burden of proof shall be on the
employee to prove inability to earn any
meaningful wage in the same or other
employment.

          The same factors considered when analyzing wage-

loss disability claims are usually considered when analyzing

permanent and total disability claims.  See Ark. Code Ann.
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§11-9-519(c); Rutherford v. Mid Delta Community Services,

Inc., 102 Ark. App. 317, 285 S.W.3d 248 (2008).  Such

factors include the worker’s age, education, work

experience, medical evidence, and any other matters which

may reasonably be expected to affect the worker’s future

earning power.

          Other factors include motivation, post-injury

income, credibility, demeanor, and prior work history. 

Glass v. Edens, 233 Ark. 786, 346 S.W.2d 685 (1961); City of

Fayetteville v. Guess, 10 Ark. App. 313, 663 S.W.2d 946

(1984); Curry v. Franklin Electric, 32 Ark. App. 168, 798

S.W.2d 130 (1990).  When a claimant has been assigned an

anatomical impairment rating to the body as a whole, the

Commission has the authority to increase the disability

rating, and it can find a claimant totally and permanently

disabled based upon said wage-loss factors.  Berndt v.

Eagle, 2012 AWCC 80, 8; Claim No. F510083 (citing Lee v.

Alcoa Extrusion, Inc., 89 Ark. App. 228, 201 S.W.3d 449

(2005)).

          The claimant has established, by a preponderance

of the evidence, that his compensable injury has rendered

him permanently and totally disabled. I base my opinion on
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the claimant’s credible testimony, his work history, the

depositions of Dr. Kevin Rudder, his 50% impairment rating

to the lower extremity, his medical records, and his

motivation to return to work.

          The claimant testified at both hearings that the

swelling, stiffness, and pain in his left knee prevents him

from performing the same or similar duties he performed at

the respondent and, likewise, prevent him from returning to

teaching, as both require standing on hard surfaces for

extended periods of time.  The claimant testified that,

after standing for long periods, he has to ice his knee, use

his compression machine, and is pretty much worthless the

rest of the day.

          The claimant is a 65-year-old retired school

teacher with Master Degrees in Physical Education and

Dance/Health.  Prior to working for the respondent, the

claimant worked as a PE and Health teacher/Dance instructor

for 28 years.  Teaching, especially PE and Dance, and

working at the respondent, all require standing for long

hours on hard surfaces, active movement, and/or sitting for

long periods of time.  The claimant’s position at the

respondent also required him to perform heavy lifting on a
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day-to-day basis.  The claimant was injured on November 20,

2008, when an SUV drove into his left knee in the

respondent’s parking lot.  Prior to the accident, the

claimant maintained gainful employment on a consistent basis

throughout his life, and did not miss a day of work in the

two years he worked for the respondent prior to the

accident.  Since the accident, he has been unable to return

to work, because he cannot sit or stand for extended periods

and cannot perform manual labor.  The claimant cannot work

in the career fields in which he has experience, and most

entry level positions require manual labor and standing

and/or sitting for long periods.  The claimant’s knee injury

has prevented him from obtaining a job he has experience

doing and further prevents him from obtaining “other” work. 

As such, I find that the claimant is permanently and totally

disabled.

          For the foregoing reasons, I concur in part with,

but must respectfully dissent, in part, from the majority

opinion.

______________________________
                         PHILIP A. HOOD, Commissioner


