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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G207825   

CASSANDRA SMITH,
EMPLOYEE                               CLAIMANT

BAPTIST HEALTH,
EMPLOYER                               RESPONDENT

CLAIMS ADMINISTRATIVE SERVICES,
INSURANCE CARRIER                      RESPONDENT

OPINION FILED DECEMBER 11, 2013

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant appears Pro Se.

Respondents represented by the HONORABLE MELISSA WOOD,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals an opinion and order of the

Administrative Law Judge filed July 31, 2013.  In said

order, the Administrative Law Judge made the following

findings of fact and conclusions of law:

1. The employer-employee relationship existed on
October 15, 2010.

2. The claimant’s average weekly wage of $540.00,
corresponds to temporary total disability and
permanent partial disability rates of
$360.00/$270.00, respectively.

3. The claimant asserts a gradual onset right
knee injury on October 15, 2010.
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4. The claimant has failed to establish by a
preponderance of the credible evidence that
she sustained a compensable right knee injury
on October 15, 2010.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission. 

The claimant alleges that she sustained a

compensable injury that is governed by the Arkansas

Workers’ Compensation Act, A.C.A. § 11-9-101 et seq. 

The claimant’s alleged injury is, indeed, an injury

covered by the Act; however, the claimant has failed to

establish the elements necessary to prove the

compensable injury by a preponderance of the evidence.

Therefore we affirm and adopt the July 31, 2013

decision of the Administrative Law Judge, including all

findings and conclusions therein, as the decision of the

Full Commission on appeal. 
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IT IS SO ORDERED.

                               
A. WATSON BELL, Chairman

                               
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

          After my de novo review of the entire record,

I must dissent from the majority opinion.  The pro se

claimant sought benefits for a gradual onset right knee

injury on October 15, 2010, in particular an MRI of her

right knee.

          The claimant used a rolling chair at work. 

She used it to move among two work stations and a

fax/copier/printer machine, by rolling the chair with

her feet, without getting out of the chair.  Her

dominant side was her right side, and she used her right

foot, bending her right knee to pull herself forward in

her chair, between her two work stations and between

each work station and the fax/copier/printer.  On

October 28, 2010, she began to experience right knee

pain.  She attributed this to using her right leg to

roll her chair to her work station, repeatedly.  She
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reported the problem to her employer and was directed to

Dr. Covington.  The claimant told Dr. Covington that she

had not experienced a pop or sharp pain.  She had pain

in the back of her right knee with swelling.  The

diagnosis was knee pain and a Baker’s cyst, which were

unrelated to her employment. 

          The claimant’s knee pain did not resolve.  The

respondents sent her to Dr. Yocum, who stated that her

pain was patellofemoral and recommended therapy and

strengthening.  The claimant underwent more than two

months of therapy.  The physical therapy notes reflect a

right knee Baker’s cyst, bilateral knee crepitus,

bilateral alta patellas, and bilateral mild or moderate

swelling and generalized joint effusion.

          The claimant underwent an MRI in January 2011,

at Dr. Yocum’s direction.  It showed no significant

joint effusion and no Baker’s cyst and indicated

questionable mild chondral degeneration across the

patella without joint effusion or other soft tissue

injuries.  

          Dr. Yocum released the claimant from his care

on January 31, 2011, stating that there was no effusion,

but there was an audible click when her knee passed

through about 15 degrees of motion.  He noted the MRI
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showed possible patellar thinning.  He felt that her

symptoms were patellofemoral.  He stated she had no

permanent impairment.

          The claimant obtained a change-of-physician

order on January 29, 2013.  She saw Dr. Smith in

February 2013, with complaints of pain and popping out

of place.  He assessed chronic right knee pain with

patellofemoral pain syndrome.  He recommended a patellar

stabilizing brace and a repeat MRI.  If the MRI was

negative, then he would recommend physical therapy,

before he declared her at maximum medical improvement.

          The claimant had a gradual onset injury of her

right knee.  In order to prevail upon a claim for a

compensable injury, which is not a specific incident

identifiable by place and time of occurrence, the

claimant must prove by a preponderance of the evidence

that she sustained an injury causing internal or

external harm to the body which arose of out of and in

the course of their employment and which required

medical services or resulted in disability or death, and

that it was caused by rapid repetitive motion.  Ark.

Code Ann. 11-9-102(4)(A)(ii)(a).  In addition, the

claimant must prove by a preponderance of the evidence

that the injury was the major cause of the disability or
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need for treatment.  Ark. Code Ann. Sec. 11-9-

102(4)(E)(ii).  Finally, the claimant must establish a

compensable injury by medical evidence supported by

objective findings.  Ark. Code Ann. Sec. 11-9-102(4)(D). 

MEDICAL EVIDENCE OF INJURY SUPPORTED BY OBJECTIVE

FINDINGS

          Dr. Covington diagnosed knee pain and a

Baker’s cyst.  Dr. Yocum diagnosed knee pain with

patellofemoral syndrome.  Dr. Smith diagnosed chronic

right knee pain with patellofemoral pain syndrome. 

Physical therapists observed crepitus, alta patella,

swelling, joint effusion, and a Baker’s cyst.  Dr.

Covington observed a Baker’s cyst.  Dr. Yocum observed

clicking.  The MRI showed chondral degeneration.  The

claimant has met this element of compensability.

ARISING OF OUT OF AND IN THE COURSE OF EMPLOYMENT

          The claimant has alleged that the act of using

her right leg to roll her chair among her work stations

repeatedly during the day caused her symptoms.  There is

no question that the claimant was performing employment

services while she was engaged in that task.  She has

proven this element of compensability.

CAUSATION
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          The majority has adopted the Administrative

Law Judge’s conclusion that the claimant’s work could

not have caused her symptoms, because she had

degenerative changes in both knees.  Pre-existing

conditions do not preclude compensability.  If a

claimant has a pre-existing condition which is

asymptomatic, and his or her work causes the condition

to become symptomatic, then there is a causal

relationship between the two.  Contrary to the majority

conclusion, the presence of degenerative changes in both

knees supports a finding of causation here.  She had

degenerative changes in both knees, but because she used

her right leg to move her chair and developed only right

knee symptoms, causation is established.  The

degenerative changes in the left leg, which was not used

to roll the chair, did not cause pain and popping, while

the degenerative changes in the right leg, which was

used to roll the chair, did cause pain and popping.

          The majority also felt that the claimant’s

ability to work for three years in her position before

she developed symptoms disproved a causal relationship. 

First, this is a gradual onset claim, meaning the

problem developed over time. Likewise, degenerative

changes have a similar gradual onset.  If she engaged in
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the same behavior, rolling the chair with her right leg

for three years, and at the same time was developing

degenerative changes, then there came a point at which

the cumulative trauma or overuse of her knee caused her

right knee to become symptomatic.  There is nothing in

that statement upon which to base a finding against

causation.  Lastly, the claimant testified that the

patient load increased from 10 or 12 patients when she

started doing her job in 2007 up to 20 patients by the

time she developed her knee pain.  Thus, the claimant’s

movements among her work stations using her knee had

increased.

          The claimant related her right knee pain to

her use of her right leg to roll her chair repeatedly

during her work day.  Her knee pain became apparent

while she was at work.  She had never had such pain

before October 2011.  There is no evidence of effusion

or swelling prior to October 2011.  She did not have

knee pain in the left leg, in which she had similar

objective findings.  There is no evidence of any other

cause for her right knee symptoms, and if the cause of

her right knee symptoms was only her degenerative

changes, then her left knee would be symptomatic as

well.  I find that the claimant has shown that her work
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caused her knee condition which required medical

treatment as ordered most recently by Dr. Smith. 

MAJOR CAUSE

          Because this is a gradual onset claim, the

claimant must also show that the injury was the major

cause of the disability or need for treatment.  Major

cause means more than 50 percent of the cause.  Ark.

Code Ann. Sec. 11-9-102(4)(E)(ii) and (14)(A).

          The presence of a pre-existing condition does

not require a finding that the claimant failed to prove

major cause.  The Court of Appeals has stated that the

Commission must also determine whether the pre-existing

condition was symptomatic prior to the accident, noting

that “[w]e have previously held that the major-cause

requirement is satisfied where a compensable injury

aggravates an asymptomatic preexisting condition such

that the condition becomes symptomatic and requires

treatment.”  Leach v. Cooper Tire & Rubber Company, 2011

Ark. App. 571, citing Pollard v. Meridian Aggregates, 88

Ark. App. 1 (2004).  As in Leach, there is no evidence

presented that the claimant had any symptoms in her

right knee, physical limitations, or restrictions due to

her right knee or need for treatment of her right knee

prior to October 2010.  As in Leach, “after the
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accident, there was substantial evidence that [her]

condition had become symptomatic.  Because [her]

condition was asymptomatic prior to the accident and

then symptomatic thereafter, the major-cause requirement

was satisfied.”  

          This conclusion is substantially bolstered by

the fact that the same degenerative condition remained

asymptomatic in her left knee in October 2010 and later. 

The claimant had no symptoms in her left knee despite

the same objective degenerative findings as those in her

right knee.  Her degenerative findings did not cause her

right knee symptoms.  Her left knee, which was not used

repeatedly to propel the claimant in her chair across

the carpeted floor, was not symptomatic, but her right

knee, which was used repeatedly to propel the claimant

in her chair across the carpeted floor, was symptomatic. 

Where the only difference between her two knees is her

work, then the only cause of her symptoms is her work.

RAPID REPETITIVE MOTION

          The standard set out in Malone v. Texarkana

Pub. Schs., 333 Ark. 343, 969 S.W.2d 644 (1988), for

analyzing whether an injury is caused by rapid

repetitive motion, is a two-pronged test: (1) the tasks

must be repetitive, and (2) the repetitive motion must



SMITH - G207825 11

be rapid.  As a threshold issue, the tasks must be

repetitive, or the rapidity element is not reached. 

Westside High School v. Patterson, 79 Ark. App. 281, 86

S.W.3d 412 (2002). Arguably, even repetitive tasks and

rapid work, standing alone, do not satisfy the

definition; the repetitive tasks must be completed

rapidly.  Westside High School, supra.

          In determining whether a worker's injury was

the result of repetitive and rapid motion, the appellate

courts have required some showing of how rapidly the

repetitive actions were performed.  See, Hapney v. Rheem

Mfg. Co., 342 Ark. 11, 26 S.W.3d 777 (2000)

(Commission's denial of benefits reversed where

movements repeated every 20 seconds); Boyd v. Dana

Corp., 62 Ark. App. 78, 966 S.W.2d 946 (1998) (a series

of repetitive motions, performed 115 to 120 times per

day separated by periods of only 1.5 minutes,

constituted rapid motion within the meaning of the

statute).

          In Boyd v. Dana Corp., supra, the Court of

Appeals determined that repetitive motions performed 100

to 125 times per shift, separated by intervals of one-

and-one-half minutes, satisfied the requirements of

rapid and repetitive motion, as compared to the
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repetitive motions of a delivery man whose motions were

separated by intervals of several minutes or more, which

was insufficient to satisfy the act.

          The claimant was five feet nine inches tall

and weighed one hundred ninety-five pounds.  She

testified that she was only still in front of a work

station for a total of fifteen minutes each hour, on

average, but not necessarily for a continuous period. 

She testified that she moved among her two work stations

and the fax/copier/printer once every three minutes, by

using her right leg to propel herself between her two

desks and between her desk and her fax/copier/printer. 

She testified that this movement was constant and that

she moved quickly.  She testified that she moved “so

fast” to keep up with faxes, patients, telephone calls,

charts, and the nurses.  She used her right leg, by

bending her knee to push her weight against the floor to

“scoot” her chair from place to place, over and over

again.

          This was a series of motions - bending her

knee to push herself in her chair across a carpeted

floor, performed once every three minutes, to which she

related her knee symptoms and which she testified were
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performed quickly and constantly.  I find that the

claimant satisfied the rapid repetitive standard.

          I would award the claimant the additional

medical treatment she seeks for her compensable right

knee injury.

          For the foregoing reasons, I must respectfully

dissent from the majority opinion.

______________________________
PHILIP A. HOOD, Commissioner


