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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G006774

HERSCHEL SKINNER, EMPLOYEE                     CLAIMANT

TANGO TRUCK SERVICES, INC.,
EMPLOYER   RESPONDENT NO. 1

MIDWEST EMPLOYER CASUALTY CO.,
INSURANCE CARRIER           RESPONDENT NO. 1

DEATH & PERMANENT TOTAL 
DISABILITY TRUST FUND RESPONDENT NO. 2
     

OPINION FILED MARCH 15, 2013

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE JOE M. ROGERS,
Attorney at Law, West Memphis, Arkansas.

Respondent No. 1 represented by the HONORABLE MICHAEL C.
STILES, Attorney at Law, Little Rock, Arkansas.

Respondent No. 2 represented by the HONORABLE DAVID B.
SIMMONS, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of

the Administrative Law Judge filed August 23, 2012.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:
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1. The Arkansas Workers’ Compensation
Commission has jurisdiction of this
claim.

2. The employment relationship existed on
June 10, 2010, when the claimant
sustained a compensable injury to his
right foot, during which time he earned
an average weekly wage of $681.82,
generating weekly compensation benefit
rated (sic) of $455.00/$341, for
total/permanent partial disability.

3. The claimant was temporarily totally
disabled for the periods commencing June
16, 2010 through July 13, 2010, and
April 6, 2011 and continuing through
June 10, 2011.

4. The claimant reached the end of his
healing period on June 10, 2011, with a
permanent physical impairment in the
amount of 53% to the right foot, as a
result of the June 10, 2010, compensable
injury.

5. When the claimant’s age, education, work
history, permanent restrictions and
limitations, couple with other matters
reasonable (sic) expected to affect his
future earning capacity are considered,
the evidence preponderates that the
claimant has been rendered permanently
and totally disabled within the purview
of the Arkansas Workers’ Compensation
Act.

6. Respondents are entitled to credit for
the overpayment payment of indemnity
benefits to and on behalf of the
claimant at an erroneous rate, and are
not estopped to claim same, pursuant to
Ark. Code. Ann. §11-9-713.

7. Respondents #1 shall pay all reasonable
hospital and medical expenses arising
out (sic) the claimant’s compensable
injury of June 10, 2010.
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8. Respondents #1 have controverted the
claimant’s entitlement to temporary
total disability benefits for the period
June 16, 2010 through July 13, 2010, and
April 6, 2011 through June 10, 2011;
permanent physical impairment in excess
of 6.25% to the right foot; and
permanent total disability benefits.

 

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm the August 23, 2012,

decision of the Administrative Law Judge, including all

findings of fact and conclusions of law therein, and

adopt the opinion as the decision of the Full Commission

on appeal.

All accrued benefits shall be paid in a lump

sum without discount and with interest thereon at the

lawful rate from the date of the Administrative Law

Judge's decision in accordance with Ark. Code Ann. §

11-9-809 (Repl. 2002).
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Since the claimant’s injury occurred after

July 1, 2001, the claimant’s attorney’s fee is governed

by the provisions of Ark. Code Ann. § 11-9-715 as

amended by Act 1281 of 2001.  Compare Ark. Code Ann. §

11-9-715 (Repl. 1996) with Ark. Code Ann. § 11-9-715

(Repl. 2002).  For prevailing on this appeal before the

Full Commission, claimant's attorney is hereby awarded

an additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. § 11-9-715(b) (Repl.

2002).

 IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

 
                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents.

DISSENTING OPINION

I must respectfully dissent from the majority

opinion finding that the claimant has proven by a

preponderance of the evidence that he is permanently and

totally disabled as a result of his June 10, 2010, work-

related, scheduled injury. 
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The facts are undisputed.  On June 10, 2010,

the claimant, a diabetic, sustained a fracture to his

right foot when a heavy tire fell on that foot. 

Thereafter, the claimant sought medical treatment with

his treating physician, Dr. Chad Webster of Mid-South

Foot and Ankle, for what developed into a Charcot foot

arthropathy, which is a common foot ailment for people

with diabetic neuropathy.  Pursuant to customary

treatment for Charcot foot, Dr. Webster eventually

fitted the claimant with a metal boot and leg brace,

which the claimant must wear continuously in order to

maintain his condition and prevent it from causing more

serious damage to his foot and leg.  With specific

regard to the claimant’s June 10, 2010, injury, however,

Dr. Webster opined that the claimant reached maximum

medical improvement and the end of his healing period on

June 10, 2011.

In the meantime, another physician, orthopedic

surgeon Dr. Robert Jones, conducted an independent

medical evaluation of the claimant’s condition and

opined that he had reached maximum medical improvement

as of March 29, 2011.  While I do not necessarily agree

that the claimant reached maximum medical improvement on

the later date, as determined by Dr. Webster, I concede

that the Administrative Law Judge and now the majority,
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have had a substantial basis for this determination. 

Further, while I acknowledge that the Respondents No. 1

paid permanent benefits pursuant to the rating assigned

to the claimant by Dr. Jones, which was 6.5% for the

claimant’s right foot, I further concede that Dr. Jones

used the 6th Edition of the AMA Guides to Permanent

Impairment to determine this rating.  Dr. Webster

utilized the 4th Edition of the Guides to assign the

claimant with a 53% permanent physical impairment rating

for his scheduled foot injury.  Therefore, agreeing that

the Administrative Law Judge, and now the majority, have

a substantial basis for determining the claimant’s end

of his healing period to be June 10, 2011, and his

anatomical impairment rating to be 53% as a result of

his right foot injury, I would agree that these findings

should be affirmed.

However, upon a carefully conducted de novo

review of this claim in its entirety, I must disagree

with the finding that the  claimant is permanently and

totally disabled as a result of his June, 2010,

scheduled injury for the following reasons.  

First, permanent total disability means

inability, because of a compensable injury or an

occupational disease, to earn any meaningful wages in

the same or other employment. Ark. Code Ann. § 11-9-
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519(E)(1)(Repl. 2002).  The claimant has the burden of

proving that he is unable to earn meaningful wages. 

Ark. Code Ann. § 11-9-519(E)(2).  Attendant factors

relevant to whether a claimant is unable to earn any

meaningful wages include medical evidence, age,

education, experience and other circumstances reasonably

related to a claimant’s earning power.  Rutherford v.

Mid-Delta Community Servs., Inc. 102 Ark. App. 317, 285

S.W.3d 248 (2008).  Absent a finding of permanent total

disability, a claimant who has suffered a scheduled

injury is limited to the benefits listed at Ark. Code.

Ann. § 11-9-521(Repl. 2002). 

The weight of the credible evidence in this

claim demonstrates that, with the exception of Dr. David

Strauser, who was obtained by the claimant to conduct a

vocational assessment, no treating or examining

physician has opined that the claimant cannot return to

some type of employment.  For example, the claimant

underwent a vocational assessment by Dr. Tanya Owen on

March 16, 2012, which revealed that the claimant could

walk without assistance for 100 yards at a time, stand

for approximately 25 minutes, lift up to 15 pounds, and

drive.  Based on her assessment, Dr. Owen opined that

the claimant could work in a light-duty, sedentary

capacity, and that he would benefit from adult education
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and/or vocational rehabilitation.   In fact, Dr. Owen

furnished the claimant with a list of offerings that he

could pursue in order to receive retraining.  The

claimant admitted, however, that he failed to follow-up

with Dr. Owen’s recommendations, stating that he had not

even reviewed some of Dr. Owen’s options as furnished in

her March 29, 2012, report.  When questioned as to why

he had failed to follow-up with Dr. Owen’s

recommendations, the claimant offered that he was not

interested in job placement assistance because he did

not feel that he was capable of working in any job that

Dr. Owen’s had suggested due to his age, education, work

experience, and physical condition.  The record reveals,

however, that notwithstanding the claimant’s limited

educational background and his past work experience,

which consisted primarily of heavy, manual labor, the

claimant has owned his own automotive repair shop, and

he is certified in “supervisor training,” as well as

certified to work on automobile air conditioners, travel

lines on trucks, dry lines on trailers, and automobile

brakes.  Moreover, the claimant has no physical

restrictions whatsoever placed on his upper body. 

Finally, the claimant testified that he worked in the

respondent employer’s inspection bay at the time of his

June, 2010, injury.  Therefore, while it may be true
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that the claimant cannot return to his former capacity

as a mechanic, reasonable minds could conclude that the

claimant, against his contention otherwise, has skills

pursuant to his years of experience as a mechanic on

heavy equipment and qualifications pursuant to the

certifications that he has obtained that could transfer

into a sedentary, perhaps even a supervisory position

with a company that specializes in mechanic-type or

similar services.  This is reinforced by statements made

by the claimant’s long-time treating physician, Dr.

Webster, who admitted in deposition that the claimant

could work for many more years, perhaps even as a

mechanic, although he would not necessarily recommend

that the claimant return to this kind of work due to the

increased risk of causing further damage to his foot. 

More specifically, Dr. Webster stated:

So the likelihood that he could
develop a problem is much higher
being on his foot all day. He could
work and he could work many more
years and wear his shoe and brace
and may never have a problem. ... I
think it’s just being up on the
foot, you know, eight hours a day
standing as a mechanic, you know,
doing things like that. If, you
know, if he sat as a front desk
girl, or man should I say, at my
office he is not going to have that
kind of issue. If he was sitting
down and not being up on his foot,
yes, he could do that and that’s
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going to decrease his chance of
having problems.

And, while I note that the report of

vocational consultant, Dr. Strauser, reflects that the

claimant would not be able to obtain and maintain

employment in the open and competitive labor market, I

further note that, unlike Dr. Owen, Dr. Strauser made no

effort to provide the claimant with any type of job

placement assistance, to identify sedentary job

opportunities, or to provide recommendations for adult

education or retraining.  Therefore, I place more value

on the opinions of Drs. Owen and Webster, who each found

that the claimant is able to return to work in some

capacity as long as he exercises caution with the use of

his right foot to prevent further injury.  In

interpreting the meaning of Ark. Code Ann. §11-9-

505(b)(3), the Commission has stated that if an employee

unreasonably waives rehabilitation or job placement

assistance, the injured employee will not be entitled to

any permanent benefits in excess of his anatomical

impairment.  Deal v. Sea Ark. Marine, Inc., Full

Commission Opinion filed October 2, 2008 (Claim No.

F014051).  As previously discussed, the claimant has

refused to participate in a job placement assistance

program offered by Respondents No. 1, and he has failed
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to offer sufficient and adequate reasons to constitute a

reasonable waiver of these services. 

Finally, although the claimant feigned

ignorance as to precisely what he was asserting at the

time, I note that the claimant applied for unemployment

benefits on August 26, 2010, wherein he claimed that he

could begin full-time work immediately.  However, the

claimant admittedly failed to seek employment

opportunities within his restrictions.  Further,

according to the claimant, he does not intend to seek

employment of any kind.  

The claimant eventually applied for and

currently receives Social Security disability income.  

I find that the claimant’s false statements to

the Unemployment Division diminishes his overall

credibility, I further find that his monthly disability

income combined with his admission that he has no

intention of returning to work in any capacity goes

against his motivation to return to work.

Based upon the above and foregoing, taking

into particular  consideration the opinions of Drs. Owen

and Webster that the claimant can return to work in some

capacity, I find that the claimant has failed to prove

by a preponderance of the evidence that he is unable to

work in some capacity.  Rather, the weight of credible
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evidence demonstrates that the claimant lacks the

motivation to return to work in any capacity.

_______________________________
KAREN H. McKINNEY, Commissioner


