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Decision of Administrative Law Judge: Reversed.

OPINION AND ORDER

The claimant appeals an administrative law judge’s

opinion filed September 5, 2012.  The administrative law

judge found that the claimant was not entitled to temporary

total disability benefits.  After reviewing the entire

record de novo, the Full Commission finds that the claimant

proved she was entitled to temporary total disability

benefits from November 14, 2011 until December 12, 2011.  



SIMMONS - G108021 2

I.  HISTORY

Jody K. Simmons, age 43, testified that she became

employed as a customer service representative with

Binswanger Glass in 2005.  The parties stipulated that the

claimant sustained a compensable injury on May 9, 2011.  The

claimant testified, “I was assisting installing a

windshield....I stepped back away from the car and then took

my arms down and felt radiating - sharp, radiating pain

from, you know, my back, my lower back, going down both of

my legs.”

The claimant testified that she returned to work for

the respondents the day after the compensable injury.  The

claimant began treating with Dr. Craig C. Cooper on May 13,

2011: “The patient is an employee of Binswanger Glass, date

of injury 05-09-11....She comes in with complaint of back

and left hip pain which radiates down to left leg, she

describes it going almost down to the ankle on the lateral

aspect....Back x-rays reveal a mild scoliosis at about T12,

which is possibly positional, with no significant arthritic

changes or joint space narrowing noted.”  Dr. Cooper

assessed “1.  Lumbago.  2.  Questionable left sciatica.” 

Dr. Cooper performed an injection and stated, “I recommend
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she stay on Aleve or ibuprofen, limiting lifting to 10 lbs,

walking to comfort, alternate sitting and standing to

comfort.”  The claimant’s testimony on cross-examination

indicated that the respondent-employer provided restricted

work in accordance with Dr. Cooper’s restrictions.    

An MRI of the claimant’s lumbar spine was taken on May

26, 2011, with the impression, “This MRI of the lumbar spine

is within normal limits.”  Dr. Cooper’s assessment on May

31, 2011 was “1.  Piriformis syndrome.  2.  Sciatica....She

can return to work, limiting lifting to 10 lbs, alternating

sitting and standing to comfort, advance as tolerated.”  The

claimant was provided physical therapy beginning June 7,

2011.  The primary diagnosis at that time was “Lt piriformis

syndrome” and “sciatica.”  Dr. Cooper’s assessment on June

28, 2011 was “1.  Neuropathy, right foot and right arm.  2. 

Lumbago.  3.  Probable piriformis syndrome.  4.  Suspect

psychosomatic component....She will continue to work with

her restrictions of 10 lbs lifting, alternating sitting and

standing to comfort.”  

The record indicates that Dr. D. Luke Knox examined the

claimant on June 30, 2011.  The assessment at that time was
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Lumbago and Lumbar radiculopathy, and the claimant’s work

restrictions were continued.  

An MRI of the claimant’s left hip was done on August 2,

2011, with the impression, “1.  Unremarkable examination of

the left hip.”  Dr. Terry J. Sites examined the claimant on

August 8, 2011 and gave the following impression: “1.  Left

low back, posterior and anterior left hip pain, left lower

extremity pain, numbness and tingling to the foot....There

is nothing further to do from an orthopedic standpoint at

this time, but I would be happy to re-evaluate her at a

later day if further concerns regarding her left hip

develop.  Consideration could be given for an intra-

articular injection into her left hip to see how this might

affect her overall symptomatology.”  

Dr. Knox noted on August 19, 2011, “I do not have a

good recommendation from a surgical standpoint, so I am

going to have her follow-up with Dr. Cooper for continued

management.  Sorry that I did not have much else to offer.” 

Dr. Knox’s assessment on August 22, 2011 was Lumbago and

Sciatica.  Dr. Knox assessed a Work Status of “return to

regular duty.”    
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The claimant testified that her manager, Chuck

Barnhart, suggested that she seek treatment with a

chiropractor.  Chuck Barnhart, the respondent-employer’s

branch manager, testified for the respondents:

Q.  Tell me what your recollection is about
conversations with her regarding chiropractic
care, what input you’ve had in that and so forth.

A.  Well, I mean, she didn’t seem to be improving
and so I use a chiropractor and I said, “If that’s
not working, why don’t you try something else, be
it a chiropractor, acupuncturist, anything.”  I
told her the quality of life couldn’t be that
good, based on going that many months without
improvement.  

Q.  Did you suggest a particular chiropractor?

A.  No, I have not.  

Q.  Did you tell her that you were authorizing her
to represent to her physician that you or
Binswanger was approving a chiropractor?

A.  No, I did not.    

The record indicates that the claimant began treating

with Dr. Kirk Johnson, D.C., on October 5, 2011: “This

person is here today for evaluation of severe debilitating

lower back pain stemming from lower lumbar spine on the

left.  This began in May when she was at work holding a

windshield with a co-worker placing her in an awkward

position causing severe overexertion strain type
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injury....She is suffering from acute L-4 disc syndrome

causing hyperacute paravertebral muscle spasms on the left

and left sciatic radiculitis, caused by strain/sprain injury

in May.  We will proceed with: Conservative corrective care

as tolerated using ems and heat to reduce spasms and

inflammation followed by manipulative

mobilization/realignment of lumbar spine.”      

Dr. Cooper noted on October 18, 2011, “She reports her

manager, Chuck, wanted her to see a chiropractor, Dr. Kirk

Johnson.”  Dr. Cooper assessed “1.  Lumbago.  2.  Thoracic

and lumbar bone pain.  P: She is being scheduled with Dr.

Kirk Johnson, is scheduled with Dr. Ennis’ clinic.  I will

leave her on a 10 lb lifting restriction, sitting and

standing to comfort.  We will follow-up in six weeks.”  Dr.

Johnson noted on October 26, 2011, “She has apparently been

recommended to proceed with Chiropractic care through my

office by Dr. Cooper her general physician.”

Dr. Cooper’s assessment on October 31, 2011 was “1. 

Lumbago.  2.  Left hip/groin pain, into the quadriceps but

stays above the knee.  P: I discussed the case with Dr.

Knox, I did not completely review her chart but I do not

remember any abnormal diagnostic testing.  I do not think I
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have anything further to offer her, but we will be

available.  I am referring her back to Dr. Knox, she is

probably at or close to maximum medical improvement.”  

Dr. Johnson filled out a Form AR-3, Physician’s Report,

on November 2, 2011 and stated: “The prognosis in this case

is guarded considering the severity and duration of her

condition without resolution.  I expect 3-6 months of

treatment to maximum medical improvement.”  Dr. Johnson

noted that Dr. Cooper had assigned work restrictions on

October 18, 2011.      

The claimant testified that her last day of work for

the respondent-employer was November 11, 2011: “I called in

and told them I was in too much pain to work that day.”  The

claimant followed up with Dr. Johnson on November 14, 2011:

Pt’s not doing well today.  Her pain is so intense
today, that she can’t hardly get up/down out of a
chair....My impression is her diagnosis is the
same.  We should repeat conservative corrective
therapy today to continue correction and reduction
of pain, but we should recommend that she
discontinue physical work until she is re-
evaluated by MRI and neurosurgical evaluation by
Dr.  Blankenship on 12/12/11 to avoid additional
aggravation and injury to her condition, and to
update her diagnosis.  We’ll see her back in 2
days for follow-up, continuing with care until
fully recovered/maximally improved pending
additional evaluation.
DX: Acute L 4 disc syndrome causing left
hyperacute paravertebral muscle spasms & left
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sciatic radiculitis caused by strain/sprain injury
5/09/11.
NOTE: Recommend temporary work disability for at
least one month pending additional testing and
neurosurgical evaluation on 12/12/11 with Dr.
James Blankenship.  

Dr. Johnson filled out a Form AR-3, Physician’s Report,

on December 2, 2011 and stated:  “There has been slight

improvement since beginning care but is far from fully

recovered.”  Dr. Johnson indicated that the claimant could

return to work on “12/12/11 (estimate).”  

A pre-hearing order was filed on January 24, 2012.  The

claimant contended, “On May 9, 2011, claimant injured lower

back helping to install a windshield.”  The respondents

contended that they “began paying TTD benefits based upon

the opinion of the COP physician (Blankenship) requested by

the claimant.  These benefits have been paid beginning on

12-10-11 and continuing.  Claimant apparently consulted a

chiropractor after finding her COP request.  That provider

evidently took her off work at some point.  Respondents

contend that the chiropractor is unauthorized.”  

The parties agreed to litigate the following issues:

1.  The claimant’s entitlement to temporary total
disability benefits from November 14, 2011 to
December 12, 2011.
2.  Attorney’s fees.  



SIMMONS - G108021 9

The claimant participated in a Functional Capacity

Evaluation on March 27, 2012:

Although Ms. Simmons demonstrated numerous
functional limitations during her evaluation, she
also exhibited many inconsistencies which
invalidated her entire evaluation.  Therefore, her
current functional status remains unknown at this
time due to her failure to produce sufficient
objective data to substantiate her reported
and/or demonstrated limitations.  She did not
demonstrate the ability to perform the lifting,
carrying, stooping, kneeling, crouching, or stair
climbing activity.

CONCLUSIONS
Ms. Simmons completed functional testing on the
date with unreliable results.  Overall, Ms.
Simmons did not demonstrate the ability to perform
work in a work level classification as defined by
the US Dept. of Labor’s guidelines over the
course of a normal workday with limitations as
noted above.

Dr. James B. Blankenship provided a Disability

Determination on April 19, 2012:

It was requested by her worker’s compensation
carrier that I see her back for a disability
examination after she had her functional capacity
evaluation.  I have reviewed her FCE in its
entirety.  I have also reviewed her entire chart,
as well as her plain radiographs, as well as her
MRI from December....

IMPRESSION:
Although I think she does have some SI joint
pathology as part of her pain.  Given her findings
on her functional capacity evaluation with only 24
to 44 consistency measures met, I do not think
that further consideration of treatment is
warranted.
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RECOMMENDATIONS: I have recommended that she
continue doing her exercises.  Steve has gone over
these today, as well as gone over proper lifting
techniques.  Her FCE did reveal significant
inconsistencies.  This does not indicate
volitional inconsistencies and may very well just
be inappropriate illness behavior or poor
psychodynamics.  Either way, 24 out of 44
consistency measures being met, makes her a very
poor candidate for any further treatment.  I do
think based on this and based on the lack of
changes on her MRI that she is at MMI.

Despite her unreliable results, the patient could
qualify for a light duty guidelines with the
Department of Labor.  It is difficult to put
absolute restrictions on her based on this FCE
since it is unreliable.  I would state that she is
unable to lift anything above 20 pounds with any
consistent time frame.  She also should not sit
for any prolonged period of time without the
ability to get up and stretch.  

Once again, in summary, I do feel that she is at
MMI.  Based on the Fourth Edition AMA Guidelines
and also given the inconsistencies she has, which
would preclude the utilization of range of motion
method, she would not qualify for an impairment
rating.

    
The parties deposed Dr. Cooper on May 10, 2012.  The

respondents’ attorney questioned Dr. Cooper:

Q.  Did you schedule an appointment for her to see
Dr. Johnson?

A.  I think we did.

Q.  Was the reason that you scheduled an
appointment for her to see Dr. Johnson because you
felt that she should see Dr. Johnson or because
her manager felt she
should - 
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A.  Basically, felt her employer wanted her to see
him.

Q.  Okay.  You were accommodating that - 

A.  Yes.

Q.  - wish.  Is that right?

A.  Yes.  

Q.  Would you have sent her to see Dr. Johnson
yourself?

A.  Probably not.  

The claimant’s attorney questioned Dr. Cooper:

Q.  Now, with respect to your referral to Dr.
Johnson, are you in touch with the employer about
what’s going to be approved or not?

A.  I - I - to tell you the truth, I don’t know if
I can answer that question.  I would expect the
nurses got approval from the employer.  But I did
it because it came from a manager.  

Q.  Uh-huh.

A.  And if you can help a person, whether it’s
real or unreal, doesn’t make any difference to me. 
It’s the success that counts.  And if the
chiropractor can adjust her, and she feels better
and that makes her happy, that’s great with me.

Q.  Have you found chiropractic care to be
effective?

A.  Occasionally.      

After a hearing, an administrative law judge filed an

opinion on September 5, 2012.  The administrative law judge
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found, among other things, that “the claimant is not

entitled to TTD.”    

The claimant appeals to the Full Commission.

II.  ADJUDICATION

The only issue before the Full Commission at this time

is whether the claimant is entitled to temporary total

disability benefits from November 14, 2011 until December

12, 2011.  Temporary total disability is that period within

the healing period in which the employee suffers a total

incapacity to earn wages.  Ark. State Hwy. Dept. v.

Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).  “Healing

period” means “that period for healing of an injury

resulting from an accident.”  Ark. Code Ann. §11-9-

102(12)(Repl. 2002).  The healing period is that period for

healing of the injury which continues until the employee is

as far restored as the permanent character of the injury

will permit.  Roberson v. Waste Management, 58 Ark. App. 11,

944 S.W.2d 858 (1997).  If the underlying condition causing

the disability has become more stable and nothing further in

the way of treatment will improve that condition, the

healing period has ended.  Nix v. Wilson World Hotel, 46

Ark. App. 303, 879 S.W.2d 457 (1994).  Whether a claimant’s
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healing period has ended is a question of fact for the

Commission.  Dallas County Hosp. v. Daniels, 74 Ark. App.

177, 47 S.W.3d 283 (2001).

In the present matter, the Full Commission finds that

the claimant proved she was entitled to temporary total

disability benefits from November 14, 2011 until December

12, 2011.  The parties stipulated that the claimant

sustained a compensable injury on May 9, 2011.  Dr. Cooper

began treating the claimant on May 13, 2011 for lumbago and

questionable left sciatica.  Dr. Cooper assigned work

restrictions, and the claimant’s testimony indicated that

the respondents provided work duties within the restrictions

assigned by Dr. Cooper.  The claimant also treated for her

compensable injury with Dr. Knox and Dr. Sites.

The claimant testified that her manager, Chuck

Barnhart, suggested that the claimant seek treatment with a

chiropractor.  Mr. Barnhart admitted at hearing that he

suggested chiropractic treatment, but he denied recommending

a specific chiropractor.  In any event, the claimant began

treating with Dr. Kirk Johnson, D.C., on October 5, 2011. 

The respondents contend that the claimant’s visits with Dr.

Johnson were “unauthorized.”  Treatment or services
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furnished or prescribed by any physician other than the ones

selected according to the change-of-physician rules, except

emergency treatment, shall be at the claimant’s expense. 

Ark. Code Ann. §11-9-514(b)(Repl. 2002).  However, if, after

notice of injury, the employee is not furnished a copy of a

notice explaining her rights and responsibilities concerning

change of physician, the change of physician rules do not

apply.  Ark. Code Ann. §11-9-514(c)(Repl. 2002).  The

employer has the burden of proving delivery of the change-

of–physician form.  St. Edward Mercy Med. Ctr. v. Phipps,

2011 Ark. App. 497.  

In the present matter, there is no evidence before the

Commission demonstrating that the respondent-employer

furnished the claimant with a copy of the change-of-

physician form following notice of the injury.  The Full

Commission therefore cannot agree with the respondents that

treatment provided by Dr. Johnson was “unauthorized.” 

Moreover, the Arkansas Court of Appeals has held that an

employer may be responsible for a period of temporary total

disability benefits, even if that period relates to

treatment provided by an “unauthorized” physician.  See
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Byars Constr. Co. v. Byars, 72 Ark. App. 158, 34 S.W.3d 797

(2000).  

Dr. Johnson saw the instant claimant on November 14,

2011 and advised her to “discontinue physical work” until

additional diagnostic testing and an evaluation by Dr.

Blankenship.  Dr. Johnson recommended “temporary work

disability for a least one month.”  The Full Commission

finds that the claimant remained within a healing period for

her compensable injury and was totally incapacitated from

earning wages beginning November 14, 2011.  The respondents

contended that they paid temporary total disability benefits

beginning December 10, 2011.  The claimant contended that

the was entitled to temporary total disability benefits

until December 12, 2011.  Dr. Blankenship opined that the

claimant reached maximum medical improvement on April 19,

2012.  The Full Commission therefore finds that the claimant

did not prove she remained within a healing period on or

after April 19, 2012.  We reiterate, however, that the

claimant contends she is entitled to temporary total

disability benefits from November 14, 2011 until December

12, 2011.  
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Based on our de novo review of the entire record, the

Full Commission reverses the administrative law judge’s

finding that the claimant did not prove she was entitled to

temporary total disability benefits.  The Full Commission

finds that the claimant proved she was entitled to temporary

total disability benefits beginning November 14, 2011 until

December 12, 2011.  The claimant’s attorney is entitled to

fees for legal services in accordance with Ark. Code Ann.

§11-9-715(a)(Repl. 2002).  For prevailing on appeal to the

Full Commission, the claimant’s attorney is entitled to an

additional fee of five hundred dollars ($500), pursuant to

Ark. Code Ann. §11-9-715(b)(Repl. 2002).

IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents.


