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OPINION AND ORDER

The claimant appeals an administrative law judge’s

opinion filed July 5, 2012.  The administrative law judge

found that the claimant did not prove she sustained

permanent anatomical impairment greater than 7%.  After

reviewing the entire record de novo, the Full Commission

finds that the claimant proved she sustained permanent

anatomical impairment in the amount of 7%.    
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I.  HISTORY

The claimant, now age 23, testified that she sustained

a meniscal tear in her left knee at approximately age 14 and

that she subsequently underwent an arthroscopy.  The

claimant became employed with the respondents in June 2010,

and the parties stipulated that the claimant sustained a

compensable injury to her left knee on June 26, 2010.  A

physician saw the claimant on June 27, 2010 and diagnosed

acute strain or sprain of the claimant’s left knee.  The

claimant treated with Dr. Jeffrey K. Evans following her

compensable injury.  The claimant testified that Dr. Evans

performed knee surgery on March 9, 2011, “an ACL

reconstruction surgery of my left knee.”    

Dr. Evans reported on December 16, 2011:

I had the pleasure to see Ms. Shotzman in the
office on December 16, 2011.  She is currently at
maximum medical improvement and utilizing the
American Medical Association Guide’s to the
Evaluation of Permanent Impairment, Fourth
Edition, specifically table 41 on page 78, and she
is entitled to an impairment rating of 12% whole
person or 30% left lower extremity due to loss of
passive range of motion at the left knee. 
Additionally, she will continue to need to wear a
left knee brace and will require periodic
refurbishing of the brace or perhaps even a new
brace as the old one wears out.  I think she will
have a long-term need for Cymbalta or a similar
type of medication, which was prescribed by Dr.
David Cannon.  She will follow up with me here on
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an as-needed basis.  We will need to reserve the
right to re-open the worker’s compensation case
should she require further treatment.  All of
these opinions are given within a reasonable
degree of medical certainty.  

A pre-hearing order was filed on March 12, 2012.  The

claimant contended that she was entitled to temporary total

disability benefits and a permanent anatomical impairment

rating.  The respondents contended, among other things, that

the claimant had been paid appropriate benefits.  The

respondents contended, “I have enclosed the Table from the

AMA Guides. 4th ed. concerning impairment ratings for the

claimant’s knee condition.  Dr. Jeffery Evans used the 4th

ed., page 78, Table 41 to come up with a 30 percent rating

to the left lower extremity.  As you can see, Table 41

contains only three ratings for mild, moderate, or severe

range of motion impairments.  Those ratings are 10 percent,

20 percent, or 35 percent to the leg.  The 30 percent rating

given by Dr. Evans does not fit within the categories that

are in Table 41.  Table 64 contains impairment estimates for

certain lower extremity impairments.  The claimant had an

arthroscopic anterior cruciate ligament reconstruction.  For

cruciate ligament laxity, Table 64 gives ratings of 7

percent, 17 percent, or 25 percent.  Again, the 30 percent
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rating does not fit in that category either.  It is the

position of the respondents that the claimant, who is only

20 years old, has a mild cruciate ligament laxity and that

warrants a 7 percent rating to the leg.”  

The parties eventually agreed to litigate the following

issues:

1.  Temporary total disability from June 29, 2010
to July 29, 2010, and from March 15, 2011 to
October 21, 2011.  
2.  Temporary partial disability from July 29,
2010 to December 16, 2010.
3.  Whether the claimant sustained anatomical
impairment greater than 7%.
4.  Fees for legal services.    

A hearing was held on April 12, 2012.  At that time,

the parties stipulated that the respondents accepted a 7%

anatomical impairment rating to the claimant’s left lower

extremity. 

An administrative law judge filed an opinion on July 5,

2012.  The administrative law judge found that the claimant

proved she was entitled to a period of temporary total

disability benefits and temporary partial disability

benefits.  Neither party appeals the administrative law

judge’s award of temporary disability benefits.  

The administrative law judge also found, “6.  The

claimant has failed to prove by a preponderance of the
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evidence that she is entitled to an anatomical impairment

rating greater than 7 percent to the lower left extremity.” 

The claimant appeals to the Full Commission.

II.  ADJUDICATION

Permanent impairment is any permanent functional or

anatomical loss remaining after the healing period has been

reached.  Johnson v. Gen. Dynamics, 46 Ark. App. 188, 878

S.W.2d 411 (1994).  The Commission has adopted the American

Medical Association Guides to the Evaluation of Permanent

Impairment (4th ed. 1993) to be used in assessing anatomical

impairment.  See Commission Rule 099.34; Ark. Code Ann. §11-

9-521(h)(Repl. 2002).  It is the Commission’s duty, using

the American Medical Association Guides, to determine

whether the claimant has proved that she is entitled to a

permanent anatomical impairment.  Polk County v. Jones, 74

Ark. App. 159, 47 S.W.3d 904 (2001).    

Any determination of the existence or extent of

physical impairment shall be supported by objective and

measurable physical or mental findings.  Ark. Code Ann. §11-

9-704(c)(1)(B)(Repl. 2002).  Objective findings are those

findings which cannot come under the voluntary control of

the patient.  Ark. Code Ann. §11-9-102(16)(A)(i)(Repl.
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2002).  Medical opinions addressing impairment must be

stated within a reasonable degree of medical certainty. 

Ark. Code Ann. §11-9-102(16)(B)(Repl. 2002).  

Permanent benefits shall be awarded only upon a

determination that the compensable injury was the major

cause of the disability or impairment.  Ark. Code Ann. §11-

9-102(F)(ii)(a)(Repl. 2002).  “Major cause” means “more than

fifty percent (50%) of the cause,” and a finding of major

cause shall be established according to the preponderance of

the evidence.  Ark. Code Ann. §11-9-102(14)(Repl. 2002). 

Preponderance of the evidence means the evidence having

greater weight or convincing force.  Metropolitan Nat’l Bank

v. La Sher Oil Co., 81 Ark. App. 269, 101 S.W.3d 252 (2003).

An administrative law judge found in the present

matter, “6.  The claimant has failed to prove by a

preponderance of the evidence that she is entitled to an

anatomical impairment rating greater than 7 percent to the

lower left extremity.”  The Full Commission finds that the

claimant proved she sustained permanent anatomical

impairment in the amount of 7 percent.  The parties

stipulated that the claimant sustained a compensable injury

to her left knee on June 26, 2010.  The claimant testified
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that Dr. Evans performed an “ACL reconstruction” of her left

knee on March 9, 2011.  Dr. Evans reported on December 16,

2011 that the claimant had reached maximum medical

improvement.  Dr. Evans opined that the claimant had

sustained a 12% whole-person impairment or 30% to the left

lower extremity.  Dr. Evans relied on the Guides at Table

41, page 3/78.  However, Table 41 on page 3/78 does not

include a 12% rating or 30% rating for a knee impairment. 

The Full Commission is therefore constrained to find that

Dr. Evans’ opinion was not stated within a reasonable degree

of medical certainty, as required by Ark. Code Ann. §11-9-

102(16)(B)(Repl. 2002).  

The claimant testified that she underwent an ACL

reconstruction surgery following the June 26, 2010

compensable injury.  The respondents cite the 4th Edition of

the Guides at page 3/85, Table 64.  The respondents

correctly state that Table 64 assigns a 7% lower extremity

impairment for a mild cruciate ligament laxity.  The Full

Commission finds that the respondents’ contention in the

present matter is entitled to significant evidentiary

weight.  There is no evidence of record demonstrating that
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the instant claimant is entitled to greater than 7%

permanent anatomical impairment to her left lower extremity. 

Based on our de novo review of the entire record, the

Full Commission finds that she sustained permanent

anatomical impairment to her left lower extremity in the

amount of 7%.  The Full Commission finds that the 7% rating

comports with the 4th edition of the Guides and is supported

by objective medical findings not within the claimant’s

voluntary control.  The claimant proved that the June 26,

2010 compensable injury was the major cause of the 7%

permanent impairment to her left lower extremity.  The

claimant’s attorney is entitled to fees for legal services

in accordance with Ark. Code Ann. §11-9-715(a)(Repl. 2002).

IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

                                                       
                        KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.


