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Decision of Administrative Law Judge:  Affirmed and Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the Administrative

Law Judge filed November 26, 2012.

The Administrative Law Judge entered the following

findings of fact and conclusions of law: 

1. The Arkansas Workers’ Compensation
Commission has jurisdiction over this

claim.
2. The stipulations set forth above are reasonable

and are hereby accepted.

3. Claimant did not prove by a preponderance of the
evidence that he sustained a compensable injury to
his hand.
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4. Because of the above findings, the remaining
issues are moot and will not be addressed.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly applies the

law, and should be affirmed. Specifically, we find from a

preponderance of the evidence that the findings of fact made by

the Administrative Law Judge are correct and they are, therefore,

adopted by the Full Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and conclusions

therein, as the decision of the Full Commission on appeal.

IT IS SO ORDERED.

                                   
A. WATSON BELL, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

I must respectfully dissent from the majority opinion.

After a de novo review of the record, I find that the claimant

was performing employment services at the time of his injury and
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I would award benefits accordingly.

An employee is performing employment services when she

is doing something that is generally required by her employer. 

Dairy Farmers of Am., Inc. v. Coker, 98 Ark. App. 400, 255 S.W.3d

905 (2007).  The Court of Appeals uses the same test to determine

whether an employee is performing employment services as the

Court does when determining whether an employee is acting within

the course and scope of employment.  Parker v. Comcast Cable

Corp., 100 Ark. App. 400, 269 S.W.3d 391 (2007).  The test is

whether the injury occurred within the time and space boundaries

of the employment, when the employee was carrying out the

employer’s purpose or advancing the employer’s interest, directly

or indirectly.  Id.  The issue of whether an employee was

performing employment services within the course of employment

depends on the particular facts and circumstances of each case. 

Texarkana Sch. Dist. V. Conner, 373 Ark. 372, 284 S.W.3d 57

(2008). 

The facts of this case are quite simple.  The claimant

was at an out-of-state construction project.  He was working in

the construction area when it was lunch time.  The evidence was

that the employee was leaving for his lunch break and had to exit

the construction site.  The evidence indicates there are multiple

ways the claimant could have left the site, but the preponderance

of the evidence indicates that he was taking the closest route to
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either his or a co-employee’s vehicle to go to lunch.

The Administrative Law Judge, affirmed and adopted by

the majority, found that the claimant was not engaged in

employment services when the accident occurred.  However, this

case is analogous to the case of Wallace v. West Frazier South,

Inc., 90 Ark. App. 38, 203 S.W.3d 646 (2005), aff’d. 365 Ark. 68,

225 S.W.3d 361 (2006).  In that case, the Supreme Court found

that, in a situation extremely similar to this case, when an

employee is required to return to the job site and must cross

over or through an inherently dangerous situation, the claimant

was found to be performing employment services.

I would also note that the claimant does not even need

to be in an inherently dangerous situation when entering or

leaving the work site for the Court to find that the claimant is

performing employment services.  In Wood v. Wendy’s Old Fashioned

Hamburgers, 2010 Ark. App. 307, 374 S.W.3d.785(2010), the

claimant was leaving work after her shift when she stopped to

give a co-worker a hug.  She then fell, causing injury.  The

Court of Appeals reversed the Commission’s finding that the

claimant was not performing employment services and awarded

benefits.

As such, I find that case law reveals that the rule is

that a claimant is performing employment services when they are

injured while traveling through an area they are required to
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travel through to enter or exit the work-site.  Here, the

claimant had to travel through the area he was in when he was

injured.  Therefore, I find that he was performing employment

services and I would award benefits accordingly.

For the aforementioned reasons, I must respectfully

dissent.

_____________________________
PHILIP A. HOOD, Commissioner


