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OPINION AND ORDER

Respondents appeal an opinion and order of

the Administrative Law Judge filed December 18, 2012. 

In said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1. The Arkansas Workers’ Compensation
Commission has jurisdiction of this
claim.

2. The employer-employee/carrier
relationship existed on or about July
13, 2007, when the claimant sustained a
compensable back injury.
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3. The claimant earned an average weekly
wage of $700.00 per week, which would
entitle him to temporary total
disability benefits at the rate of
$462.00 and permanent partial disability
benefits at the rate of $345.00.

4. The claimant received a change of
physician to Dr. Michael Calhoun on
September 11, 2008.

5. On October 27, 2008, the store where the
claimant worked went out of business.

6. This case has been the subject of a
prior hearing and opinions filed on
August 17, 2009, by this Administrative
Law Judge, and on January 8, 2010, by
the Full Commission.

7. The claimant was awarded the L4-5 fusion
surgery by Dr. Michael Calhoun which has
been performed.  Dr. Calhoun assigned a
12% rating.  Respondents have made
payments toward the rating.

8. Claimant has proven by a preponderance
of the evidence that his need for
additional medical treatment recommended
by Dr. Calhoun, including the L3-4
fusion surgery, is reasonable and
necessary and causally related to his
compensable work-related injury on July
13, 2007.

9. Claimant has proven by a preponderance
of the evidence that he is entitled to
temporary total disability benefits
beginning with the date of the
additional fusion surgery awarded herein
and continuing through the relevant
healing period.

10. Respondents have controverted the
claimant’s entitlement to additional
medical benefits and additional
temporary total disability benefits. 
Claimant is entitled to a twenty-five
percent (25%) statutory attorney’s fee
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on the indemnity benefits awarded
herein, one-half to be paid by the
respondents and one-half to be withheld
from the claimant’s award of benefits.

 

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm the December 18, 2012,

decision of the Administrative Law Judge, including all

findings of fact and conclusions of law therein, and

adopt the opinion as the decision of the Full Commission

on appeal.

All accrued benefits shall be paid in a lump

sum without discount and with interest thereon at the

lawful rate from the date of the Administrative Law

Judge's decision in accordance with Ark. Code Ann. §

11-9-809 (Repl. 2002).

Since the claimant’s injury occurred after

July 1, 2001, the claimant’s attorney’s fee is governed

by the provisions of Ark. Code Ann. § 11-9-715 as
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amended by Act 1281 of 2001.  Compare Ark. Code Ann. §

11-9-715 (Repl. 1996) with Ark. Code Ann. § 11-9-715

(Repl. 2002).  For prevailing on this appeal before the

Full Commission, claimant's attorney is hereby awarded

an additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. § 11-9-715(b) (Repl.

2002).

 IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

 
 
                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents.

DISSENTING OPINION

I respectfully dissent from the majority's

opinion finding that the claimant has proven by a

preponderance of the evidence that he is entitled to

additional medical treatment per Dr. Michael Calhoun, to

include fusion surgery at L3-4, as well as to additional

temporary total disability benefits from the date of

that surgery continuing through the relevant healing

period of said surgery. My carefully conducted de novo
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review of this claim in its entirety reveals that the

claimant has failed to prove by a preponderance of the

evidence that he is entitled to additional medical

treatment from Dr. Calhoun, to include fusion surgery at

L3-4. 

It is undisputed that the claimant sustained a

compensable back injury on July 13, 2007.  The record

reveals that the claimant was first treated for his

compensable back injury on July 14, 2007, by Dr. Michael

Hord, who found no objective, neurological evidence of

injury.  An MRI taken on July 18, 2007, showed multi-

level degenerative disc disease with a posterior annular

tear at level L4-5.  In a clinic note from Dr. Brent

Sprinkle with Arkansas Specialty Spine Center dated

September 19, 2007, Dr. Sprinkle remarked that the this

small, annular tear “could be the reason for his

aggravation of his degenerative disc disease.”  Dr.

Sprinkle assessed the claimant with 1) lumbar

degenerative disc disease, pre-existing, but aggravated

by his work injury, and 2) a lumbar annular tear, which

could be his source of pain.  Dr. Sprinkle treated the

claimant conservatively with an epidural injection and

medications to address his symptoms, but he failed to

recommend surgery.  Dr. Sprinkle returned the claimant
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to work with no lifting, pushing or pulling over 20

pounds.

On November 27, 2007, the claimant presented

to Dr. Annette Meador.  Dr. Meador’s clinic report of

that visit reflects the claimant’s epidural injection

was ineffective in alleviating his pain.  Further, the

claimant reported to Dr. Meador that his pain radiated

down both legs.  Dr. Meador assessed the claimant with

1) lumbar spondylosis and possible facetogenic pain, 2)

degenerative disc disease, and 3) mechanical low back

pain from poor posturing.  Dr. Meador recommended

bilateral medial branch blocks in order to determine

whether the claimant suffered from facetogenic pain. 

Although these blocks, which were performed on November

27, 2007, reportedly confirmed that the claimant

suffered from facetogenic pain, in a follow-up report

dated December 5, 2007, Dr. Sprinkle advised that the

claimant would need to complete the process of

identifying his facetogenic back pain.  In addition, Dr.

Sprinkle stated, “He mentions he would like to have

surgery and have 100% cure although on further

discussion since that can’t be guaranteed he wants to

pursue facet joint treatments to see if he can get

satisfactory benefit.”  
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A clinic note from Dr. Sprinkle’s office dated

January 16, 2008, reflects that the facet joint blocks

were effective in alleviating the claimant’s pain. 

Therefore, on January 30, 2008, the claimant underwent

facet radiofrequency ablation treatment by Dr. Meador. 

This ablation treatment, however, was reportedly

unsuccessful in reducing the claimant’s back pain. 

Therefore, Dr. Sprinkle referred the claimant to Dr.

Edward Saer for a neurosurgical consultation.  

The claimant presented to Dr. Saer on April 8,

2008.  In his report of that visit, Dr. Saer stated as

follows:

I think it would be helpful to get a
new MRI, since he says his symptoms
are getting worse, and he is at the
point where he is ready to consider
surgery. I am not sure if surgery
would be a good option for him or
not, but I would like to at least
take a look and see if something has
changed since his last MRI.

According to Dr. Saer, a review of that repeat

study, which was conducted on July 10, 2008, showed some

mild changes at L3-4 and L4-5, without a definite

annular tear at L4-5.  Dr. Saer noted, however, some

irregularity along the caudal portion of the disc at

that level, slightly to the right of the midline. 

Otherwise, Dr. Saer saw no sign of nerve root

compression, nor did he see signs of herniation.  Dr.
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Saer concluded that the claimant was not a “good”

surgical candidate, and he recommended that he pursue a

minimally invasive procedure such as an IDET.

Dr. Saer referred the claimant to Dr. Thomas

Hart for a pain management consultation.  In a clinic

report dated August 11, 2008, Dr. Hart stated that the

claimant was neurologically intact, and that he had no

signs of nerve root compression.  Dr. Hart stated within

a reasonable degree of medical certainty that the

claimant’s back pain was discogenic in nature, and he

recommended that the claimant undergo discography. 

Thereafter, the claimant changed physicians from Dr.

Saer to Dr. Michael Calhoun.               

In a clinic report dated October 8, 2008, Dr.

Calhoun stated that a review of the claimant’s most

recent MRI study showed degenerative discs at L3-4 and

L4-5, without significant neural impingement.  Dr.

Calhoun agreed with Dr. Hart that the claimant would

benefit from a discogram in order to delineate whether

the claimant suffered from a single, painful disc that

could be surgically treated.  Dr. Calhoun added that if

multiple painful discs were identified by this study,

then no surgery would benefit the claimant.

On December 17, 2008, the claimant underwent a

discography at Arkansas Surgical Hospital.  This study
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revealed a significant tear at L4-5, for which Dr.

Calhoun recommended a one-level fusion.  This

recommended surgery was the subject of a previous

hearing before the Commission.  

On March 30, 2010, the claimant underwent a

left, L4-5 microdiscectomy and fusion.  On May 11, 2010,

the claimant called Dr. Calhoun’s office reporting worse

pain since his surgery, with constant pain down his left

leg.  A repeat MRI was taken on June 4, 2010.  In a

clinic report of that same date, Dr. Calhoun stated:

Mr. Scott returns. He underwent a
repeat MRI of the lumbar spine
today. It shows some postoperative
changes but no significant
abnormalities at the level of his
fusion or the level below. I
explained to him that he must be
patient.

Subsequent radiographic studies showed a

properly healing fusion at L4-5, without abnormalities

noted.  On September 20, 2010, Dr. Calhoun opined that

the claimant had reached maximum medical improvement for

his lumbar fusion from a neurological standpoint, and he

assigned him with a 12% permanent physical impairment

rating.  Mentioning that the claimant reported receiving

Social Security Disability benefits at that time, Dr.

Calhoun stated that he could not return to his previous

employment.  Dr. Calhoun referred the clamant back to
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Dr. Hart for pain management, stating, “Physical therapy

or any other type of measure would not be of benefit.” 

In his report dated October 6, 2010, Dr. Hart

stated that although the claimant reported persistent

back pain, the claimant admitted that his back pain was

not as severe and that he was experiencing no

instability.  Dr. Hart further stated that because the

MRI obtained by Dr. Calhoun indicated facet hypertrophy

at multiple levels, his plan would be to block the

facets bilaterally.  “If we block the facets properly,”

stated Dr. Hart, “... and he has significant reduction

in his back pain complaints, then we would block again

using a second local anesthetic in a second setting to

demonstrate 2 successful back-to-back diagnostic

injections then he may be a candidate for radiofrequency

denervation rhizotomy.”  While Dr. Hart denied that this

procedure could offer a definite “cure,” he stated that

it would hopefully provide the claimant with more long-

term benefit for the remaining portion of his back

complaints.

Dr. Hart proceeded with this procedure in two

stages: first the claimant’s right lumbar spine and next

his left.  In follow-up reports, Dr. Hart sated that he

discussed with the claimant that it may take up to six

weeks for him to notice improvement in his symptoms
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following each procedure.  When the claimant returned to

Dr. Hart On January 3, 2011, Dr. Hart noted that he

reported overall improvement in his back pain from

spondylosis.  The claimant reported pain in his lateral

anterior thigh to his knees, however, which was worse at

the end of the day.  Opining that disruption at level 3-

4 “may” be the source of the claimant’s continuing pain,

Dr. Hart stated that he could offer the claimant nothing

more in terms of treatment, and he referred him back to

Dr. Calhoun. 

In a report dated February 2, 2011, Dr.

Calhoun stated:

Mr. Scott returns. He has been
seeing Dr. Hart for pain management.
Dr. Hart recently brought up the
fact that he did have significant
problems at L3-4 as well. I
explained to him that the biggest
risk of fusing the L3-4 level which
was disrupted on discography may not
resolve his issues, as well.  He
still wish[es] to proceed.

The deposition of Dr. Calhoun was taken on

September 6, 2012.  While Dr. Calhoun acknowledged that

pathology was present at L3-4 level of the claimant’s

lumbar spine at the time of his L4-5 fusion, Dr. Calhoun

stated, “I tried to get by with doing a single level

fusion.”  Dr. Calhoun further acknowledged that this

procedure failed to fully resolve the claimant’s back
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pain, for which he is currently prescribed medications. 

Dr. Calhoun admitted that additional fusion surgery may

not correct the claimant’s pain, but he stated that it

is the claimant’s only remaining option.  When directly

questioned as to whether the claimant’s proposed surgery

is “medically necessary,” Dr. Calhoun responded as

follow:

Oh, I mean I think that’s the only
thing he can potentially do.
Medically necessary is a tough
question for me. I mean it’s not one
(1) of those situations where he
doesn’t do this, it’s going to
paralyze him. It is about the only
option left. I guess I’m sort of
round about answering your question,
but that’s about the best I can tell
you. 

    
Dr. Calhoun opined that the claimant’s chance

of recovery from the proposed surgery is more than 50%.

On cross-examination, Dr. Calhoun confirmed

that the claimant’s L4-5 fusion was solely for the

purpose of eliminating the claimant’s subjective

complaints of pain, and that at the time of his

discography, level L4-5 of the claimant’s lumbar spine

objectively appeared to be the level that generated the

most symptoms.  Dr. Calhoun further stated that the

treatment the claimant received from Dr. Sprinkle and

Dr. Meador are not always effective in alleviating

discogenic or facetogenic pain, but he agreed that the
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radio frequency facet neurotomy and medical branch block

treatments such as the claimant had received generally

rule out facet joint pathology as the source of pain.  

Dr. Calhoun agreed that an annulus tear would

not result in  a neurological deficit, such as an

inability to walk on the heels or toes.  He further

agreed that the claimant having reported to Dr. Meador

in 2007 that he could heel walk, but refusing to toe

walk, then telling Dr. Saer four months later that he

could toe walk but not heel walk raised questions

concerning the reliability of the claimant’s reporting.

With regard to his statement that if the

claimant’s discography showed that multiple discs were

affected, surgery would not be indicated, Dr. Calhoun 

stated:

What I’m talking about there is, if
every disc that was injected is
painful and there are no discs that
they inject that aren’t, then that
greatly decreases the reliability of
the test. In other words, they
always try and do normal control.
Inject a disc to see that it does
not reduce pain. 
...
And, I’ll be honest, one (1) level
fusions are much more successful
than more than one (1) level
fusions. So it was probably - I mean
I don’t remember, but it was
probably a combination of those two
(2) things that I’ve discussed.
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Dr. Calhoun agreed that there is some debate

within the medical community about the reliability and

accuracy of discograms.  Dr. Calhoun further agreed that

the proposed fusion surgery would not lessen the

claimant’s degree of disability, nor would it improve

his spinal stability, in that the claimant’s spine is

not unstable.  Dr. Calhoun stated that the only reason

for the claimant’s proposed surgery is to “try to make

his pain better.”  Dr. Calhoun further stated that he

could not guarantee the claimant a good outcome with

this proposed surgery.  In fact, Dr. Calhoun stated,

“It’s a much less successful surgery than most surgeries

we do. I mean it is difficult to predict in the patient,

especially of this kind, if it’s going to help or not.” 

I find that additional medical treatment, to

include the surgical procedure recommended by Dr.

Calhoun, is neither reasonably necessary for the

treatment of the claimant’s compensable back injury, nor

causally connected to that injury.  Therefore, this

treatment must be denied.

The claimant contends that his L3-4 disc is

the current source of his continuing pain.  Yet, the

record does not support this assertion by way of

concrete, objective medical evidence.  For example, it

was first thought that the claimant’s pathology at L4-5
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was the source of his pain.  This is supported by Dr.

Sprinkle’s opinion on September 19, 2007, that the

claimant’s annular tear at L4-5, as shown on a recent

MRI study, “could” be the source of his pain.  Thus, Dr.

Sprinkle referred the claimant for facet joint

injections.  According to the claimant, these

injections, which were performed by Dr. Meador, provided

him with almost immediate relief of up to 70% reduction

in his pain.  Due to the success of this treatment, Dr.

Sprinkle referred the claimant for bilateral radio

frequency facet neurotomies, which were performed by Dr.

Meador on January 30, 2008.  By February of 2008,

however, the claimant requested surgery.  In response to

this, Dr. Sprinkle stated:

I think that part of his injury is
lumbar strain, part of his injury is
aggravation of his pre-existing
lumbar degenerative disc disease. He
does have a posterior annular tear
that could be new or it could be
pre-existing, we can’t know for
certain. 

Dr. Sprinkle referred the claimant for a

neurosurgical evaluation to Dr. Saer, who concluded that

the claimant was not a “good” surgical candidate.  It

was at that point that the claimant sought a change-of-

physician to Dr. Calhoun.  In the meantime, Dr. Saer had
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referred the claimant to Dr. Hart for pain management

treatment.

The claimant ultimately underwent a discogram,

performed by Dr. Hart, who found moderate pathology at

L3-4, and significant pathology at L4-5 of the

claimant’s spine.  Although Dr. Calhoun had previously

stated that should this study indicate pain in multiple

levels, surgery would be of no benefit to the claimant,

he later recanted and recommended a one-level fusion at

L4-5.  Dr. Calhoun informed the claimant, however, that

there was only a 60% to 70% chance of a good outcome

from this procedure.  Just as Dr. Calhoun predicted,

this procedure failed to alleviate the claimant’s pain,

which he reported afterwards was worse since the

surgery.  On September 20, 2010, Dr. Calhoun opined that

the claimant had reached maximum medical improvement

from a neurosurgical standpoint, and he referred the

claimant back to Dr. Hart “to see if there’s anything

else he might suggest.” 

Whereas two years earlier, based upon the

objective medical findings obtained by Drs. Sprinkle and

Meador, Dr. Hart had stated within a degree of medical

certainty that the claimant’s facet joints were not the

source of his symptoms, rather, the claimant’s source of

pain was discogenic in nature, on October 6, 2010, Dr.
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Hart apparently changed his mind.  Concluding that the

claimant’s pain originated from his facet joints, Dr.

Hart proceeded with facet joint injections, and then in

November of 2010, he performed radio-frequency facet

neurotomies from levels L2 through L5.  When this

treatment proved ineffective, Dr. Hart opined that the

claimant’s annular tear at L3-4 “may” be his remaining

source of pain, he released the claimant from his care,

and referred him back to Dr. Calhoun, who in

contradiction to his statements in September of 2010,

recommended fusion at L3-4.           

Clearly, the exact source of the claimant’s

continuing pain is speculative, in that none of the

claimant’s treating physicians have been able to

identify its precise etiology, as is evidenced by the

fact that all treatment rendered to the claimant, both

for the claimant’s facet joints and discs, has

reportedly failed to provide the claimant with sustained

relief.  Even the claimant’s own pain management

specialist, Dr. Hart, has contradicted himself on more

than one occasion as to the claimant’s source of pain. 

Further, I note that the claimant’s initial objective

studies, to include MRI studies, conducted

contemporaneously with his work-related incident of

July, 2007, showed an annular tear only at L4-5.  While
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clinically insignificant pathology at L3-4 was noted by

Dr. Saer in July of 2008, an annular tear was not

observed at that level until the claimant underwent a

discography some one-and-a-half years after his work-

related incident.  Moreover, and more importantly, this

study was conducted prior to the claimant’s fusion

surgery at L4-5.  Thus, Dr. Calhoun knew of the

claimant’s pathology at L3-4 prior to performing fusion

at L4-5, yet he chose not to fuse L3-4 at that time. 

The record is devoid of medical evidence that the

claimant’s condition has changed or worsened since his

fusion surgery in March of 2010. 

In view of the fact that 1) original objective

diagnostic studies failed to show an annular tear at any

level other than L4-5, 2) that a tear at L3-4 was not

observed until the claimant underwent a discography in

December of 2008, 3) that each of the claimant’s

treating physicians have noted multi-level degenerative

disc disease in the claimant’s spine, and 4) according

to Dr. Sprinkle, the age of the claimant’s annular tears

is undeterminable, it is more likely than not that the

claimant’s annular tear at L3-4 is not the result of,

nor is it causally related to the claimant’s work-

related incident of July, 2007.  Rather, the

preponderance of the evidence indicates that the
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claimant’s annular tear at L3-4, for which he now seeks

surgery, is the result of pre-existing degenerative disc

disease that will continue to worsen as the claimant

advances in age. Likewise, this level of the claimant’s

spine has not been positively identified as the source

of his persistent complaints of pain, further indicating

that the cause of the claimant’s complaints is his

degenerative condition.  Therefore, the claimant has

failed to prove by a preponderance of the evidence that

there is a casual connection between his pathology at

L3-4, and his work-related incident of July 2007, which

has been determined to have been an injury at level L4-

5.  I note that the claimant has reached maximum medical

improvement for this injury, and has been released from

further neurosurgical treatment for said same by Dr.

Calhoun.  Because the claimant has failed to prove by a

preponderance of the evidence that his pathology at L3-4

is related to his work-related injury of 2007,

additional medical treatment in connection with this

level, or for any level of the claimant’s lumbar spine

except level L4-5, should be denied.    

Should it be determined that the claimant’s

pathology at L3-4 is the result of his was work-related

incident of July, 2007, a finding with which I cannot

agree, the claimant has failed to prove by a
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preponderance of the evidence that the fusion surgery

proposed by Dr. Calhoun is reasonably necessary for the

treatment of his compensable injury in that 1) this same

procedure failed to alleviate the claimant’s symptoms as

performed at L4-5, 2) there is apparent uncertainty

among the claimant’s treating physicians as to the

source of the claimant’s reported pain - whether it is

facetogenic or discogenic, and 3) Dr. Calhoun has not

only failed to state that this proposed treatment is

medically necessary, he has further failed to state that

it will improve the claimant’s functioning and mobility,

nor is there any certainty that it will be effective in

alleviating the claimant’s reported pain.  

On October 8, 2008, Dr. Calhoun stated that a

review of the claimant’s most recent MRI study showed

degenerative discs at L3-4 and L4-5, without significant

neural impingement, and he agreed with Dr. Hart that the

claimant would benefit from a discogram in order to

delineate whether the claimant suffered from a single,

painful disc that could be surgically treated.  Dr.

Calhoun added, however, that if multiple painful discs

were identified by this study, then no surgery would

benefit the claimant.  A subsequent discogram performed

by Dr. Hart revealed a significant tear at L4-5, with

less significant pathology at L3-4.  Upon reviewing the
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results of this study, Dr. Calhoun opined that the “the

only possible surgical option is an L4-5 fusion.”  Dr.

Calhoun added that “there is only a 60-70% chance of a

good outcome with one level fusion.”  As the record

reveals, this surgical procedure, which was the subject

of prior litigation, was ineffective in entirely

alleviating the claimant’s symptoms.  

When Dr. Hart referred the claimant back to

Dr. Calhoun on January 13, 2011, he opined that the

claimant’s pathology at L3-4 “may be his remaining

source of pain.”  Otherwise, Dr. Hart stated that there

was nothing further by way of pain management treatment

that he could offer the claimant. 

In his letter dated February 2, 2011, Dr.

Calhoun stated, “I explained to him that the biggest

risk of fusing L3-4 level which was disrupted on

discography may not resolve his issues as well.”

Further, during Dr. Calhoun’s deposition, he

denied that the claimant’s proposed surgery is medically

necessary, stating instead that the only reason for the

claimant’s proposed surgery is to “try to make his pain

better.”  Dr. Calhoun further agreed that the claimant’s

proposed fusion surgery would not lessen the claimant’s

degree of disability, improve his spinal stability, or 

guarantee the claimant a good outcome.  Finally, Dr.
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Calhoun opined that there was a greater than 50%

possibility that this surgery would be successful in

alleviating the claimant’s reported pain, but he added

that the proposed fusion is a “much less successful

surgery” than most surgeries that he performs, and that

its outcome is unpredictable with regard to each

patient.  

While Dr. Calhoun cannot guarantee that this

second proposed procedure will result in any benefit to

the claimant, even stating that the proposed fusion is a

“much less successful surgery” than most surgeries he

performs, he has recommended that the claimant undergo

yet another fusion, the outcome of which he cannot

predict.  Moreover, Dr. Calhoun admits that this

proposed procedure is not medically necessary, in that

it will not improve the claimant’s condition; only

hopefully, potentially improve his pain.  

Post-surgical improvement is a proper

consideration in determining whether the surgery was

reasonable and necessary, Winslow v. D&B Mechanical

Contractors, 69 Ark. App. 285, 13 S.W.3d 180 (2000).  It

stands to reason, therefore, that post-surgical

improvement should also be used to determine whether

additional like surgery is reasonably necessary. 

Because the claimant’s first fusion failed to alleviate
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his symptoms, but by his own account, made them worse,

the claimant has failed to prove that a second fusion

will bring about his desired result to be “100%” cured.  

Based upon the above and foregoing, I find

that the claimant has failed to prove by preponderance

of the evidence that additional fusion surgery at L3-4

is reasonably necessary to the treatment of his July,

2007, compensable injury.  Therefore, I respectfully

dissent.

_______________________________
KAREN H. McKINNEY, Commissioner


