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Decision of Administrative Law Judge:  Reversed.

OPINION AND ORDER

The respondents appeal the decision of an

Administrative Law Judge finding that the claimant sustained

a compensable lumbar spine injury on February 2, 2012.  Our

carefully conducted de novo review of this claim in its

entirety reveals that the claimant has failed to prove by a

preponderance of the evidence that he sustained a

compensable low back injury on February 2, 2012.  Therefore,

compensability along with all associated benefits is hereby

denied.

On February 2, 2012, the claimant contends he
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injured his lower back while cleaning out an ice machine for

the respondent-employer.  The claimant, however, has given

several different versions of this incident over the course

of this claim.  

For example, during the hearing before the

commission on April 16, 2013, the claimant stated that he

was working on an ice merchandiser in front of a store in

Huntsville, Arkansas, that had iced over.  The claimant

described stooping, bending, and twisting as he used hammers

and shovels to de-ice the merchandiser.  “For the last hour

I was there,” he stated, “I was sitting on the sill on the

right-hand door using that 4-pound sledgehammer.” “When I

got up,” he continued, “I heard a crack in my back, and I

couldn’t - - I was down from there.”    

The claimant testified that he called his boss,

Cecil Roberts, to report the injury.  He further stated that

it was then approximately 2:35 on the afternoon of February

2, 2012.  Afterwards, he finished the day and then went

home. 

The following day, the claimant came to work, then

left to see his chiropractor, Dr. Phillip Roberts. 

According to Dr. Roberts’ note of that visit, the claimant

reported that his symptoms “began suddenly” the day before,
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but he did not know the origin or cause of his complaints. 

In addition, Dr. Roberts noted that the claimant had

received “other treatment” outside of his office for his

condition, and the claimant reported a history of low back

complaints. 

The claimant submitted a Supervisors Initial

Accident Investigation Report shortly before the April,

2013, hearing  which included the following statement:

I was sitting on the right
hand door with my back against
the floor cleaning a cold wall
box with #4 hammer when I felt
extreme pain in my lower back.
Went to chiropractic dr. on
feb-03-2012 and was taken off
work until ????.

During the hearing before the Commission, the

claimant admitted that he had not followed the proper

procedure in producing this report, in that he had printed

it from the internet and signed it himself.  The claimant

argued, however, that he had left an original copy of this

document on supervisor Ricky Ray’s desk the day following

the incident. 

On February 28 2012, the claimant presented to Dr.

Thomas Cheyne at the Mercy-River Valley Musculoskeletal

clinic.  According to Dr. Cheyne, the claimant presented
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with “chronic recurrent” low back pain with an “acute

flareup” which began a month prior “whenever he did

something too strenuous at work.”

In addition to inconsistencies concerning details

of the incident itself, as compared to the testimony of

other witnesses, there were also inconsistencies in the

claimant’s testimony with regard to reporting his injury. 

According to the claimant, he called the office following

the alleged incident, but no one was there to answer the

phone.  Therefore, he called Cecil Roberts on his cell

phone.

Dock manager/truck driver for the respondent-

employer, Cecil Roberts, testified before the commission. 

Mr. Roberts verified that the claimant in fact called him on

February 2, 2012.  However, Mr. Robert denied that the

claimant reported a work-related back injury to him during

that call.  Mr. Roberts stated that he later asked the

claimant if he needed to fill out an accident report, to

which the claimant replied, “No. I’m going to take care of

it on my own.”  Further, Mr. Roberts stated that the

claimant indicated to him that he had been in touch with

general area manager for the respondent-employer, Rick

Barnes.
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Mr. Roberts confirmed that in the absence of his

supervisor, Ricky Ray, he was the proper person to whom the

claimant should report an injury.  On cross-examination, Mr.

Roberts stated that the claimant reported that his back was

bothering him a “little bit” during their phone conversation

of February 2, 2012.  However, Mr. Roberts stated that the

claimant’s primary reason for calling him that afternoon was

to report that he had finished the Huntsville job.

Mr. Roberts testified that when the claimant next

reported to the shop, he could see that the claimant’s back

was hurting.  Therefore, he asked the claimant if he needed

to fill out an accident report.  Mr. Roberts testimony in

this regard is as follows:

He mentioned that his back was
hurting. Visibly I could tell
- - you know, with a limp, you
know, and the way he held his
back, I could tell his back
was hurting. And I asked Mr.
Sanders, I said, Kevin, I
said, you know, if we need to
- - if we need to further this
as far as doing an accident
report, I said we need to do
it. I was told, no, I’ll
handle it on my own, it will
be a couple of days, I’ll get
back to work, you know. I
tried - - you know, I had not
been at this job long. I have
only been at Reddy Ice two
years. At that time, I had
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been there right around a
year. I was trying to follow
all safety protocols. I was
trying to follow everything
that we were supposed to do,
because that was my first
incident involving a possible
injury at work - - I did not
know - - and I was trying to
cover all my bases. And, you
know, he said don’t worry
about it. He said I’ll just
take care of it, go see a
chiropractor or whoever, go
see a doctor.

 
Manager for the respondent-employer, Ricky Ray,

testified next.  According to Mr. Ray, as the claimant’s

supervisor the claimant would have properly reported a work-

related injury to him if he were available.  Mr. Ray

verified, however, that he was out on a two-week vacation

the week of the claimant’s alleged, work-related injury. 

Mr. Ray testified that he did not field any phone calls from

the claimant during his vacation, and when he returned, he

did not receive any paperwork from the claimant concerning a

work-related injury.  Mr. Ray stated that a Supervisors

Initial Accident Investigation Report is something that

usually he and the reporting employee fill out together. 

After the form is completed, Mr. Ray explained that they

call the corporate office then conduct a routine drug test.  

Mr. Ray denied having seen a copy of the report
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filled out by the claimant prior to January of 2013. 

Moreover, he stated that if he had received a copy of the

report, he would have followed protocol “step by step.” 

Finally, Mr. Ray stated that when the claimant returned to

work with a doctor’s note, he reported having been hurt

cleaning out a “box” at Ozark Foods.  According to Mr. Ray,

however, the claimant indicated that he was handling the

claim through Rick Barnes.

Rick Barnes, testified that as the claimant’s

manager, he was someone to whom the claimant would have

reported a work-related injury.  When questioned concerning

a phone conversation with the claimant in February of 2012,

Mr. Barnes stated:

Yeah. I remember a
conversation with Kevin. He
did state that he was having
some back problems. I asked
him at that time if we needed
to do the workers’ comp, the
drug test, this, that and the
other. He stated, no, not at
this time, that he wanted to
take care of everything on his
own. And he and I being the
two oldest over there, I was
like, well, it sucks getting
old, and we both laughed about
it. And that was the end of
it. That was the whole
conversation. 

Mr. Barnes denied that the claimant told him of a
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specific work-related activity that caused his onset of back

pain.  “He just said he was having some back problems, and

that was it,” explained Mr. Barnes.  Further, Mr. Barnes

stated that he first learned of the claimant’s workers’

compensation claim when the claimant’s short-term disability

benefits were denied.  

The record indicates that the claimant initially

received short-term disability benefits through MetLife

after he exhausted his sick and annual leave time.  The

claimant’s short-term disability benefits were later denied

in March of 2012, which resulted in an over-payment of

benefits to the claimant.  The claimant agreed that he filed

a Form AR-C claiming a work-related injury on May 18, 2012,

after his short-term disability benefits were denied.  The

claimant testified that he currently receives long-term

disability benefits.

The claimant agreed in testimony that he was on

the respondent-employer’s safety committee at the time of

his alleged work-related accident.  The claimant further

agreed that a large poster with instructions for claiming a

work-related accident were posted in the break room, and

that he had received training concerning reporting.  Thus,

the claimant acknowledged that he knew the protocol for



Sanders - G203496 9

reporting work-related injuries.  

The claimant stated that he read the Supervisors

Initial Accident Investigation Report that he filled out,

and he agreed that the instructions therein were very

detailed.  The claimant denied, however, knowing that the

form is supposed to be completed by a supervisor or

presented to the safety committee, of which he was

admittedly a part.  The claimant maintains that he left this

document on Mr. Ray’s desk while he was on vacation, but

admits that he never followed up with Mr. Ray upon his

return.  The claimant agreed that he failed to follow proper

protocol in claiming a work-related injury.  In addition,

the claimant stated that he had filled out this document

prior to seeing Dr. Roberts on February 3, 2012.  A review

of this record, however, shows that the claimant indicated

that he had already received treatment from Dr. Roberts when

he filled out this report, in that the reports states that

Dr. Roberts had already taken the claimant off of work.  The

claimant acknowledged that he was aware that work-related

injuries were to initially report to the Cooper Clinic for

medical treatment, which he knowingly failed to do.  

The record reflects that the claimant reported to

the Cooper Clinic on July 9, 2012, where he was seen by Dr.
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Michael Wolfe.  In the subjective portion of the report of

that visit, Dr. Wolfe stated as follows:

Kevin Sanders is a 53-year-old
right-handed white male. He
works as a service tech. He
comes in complaining of back
pain. He had some episodes of
back pain in the past but was
relatively stable. The pain
increased on a job activity on
02-02-12 when he did a lot of
hammering trying to loosen up
some ice in a chest. He has
had significant low back pain
since then. In fact, the pain
has been quite severe. No
numbness; although, he may
note some occasional tingling
in his feet and may note some
occasional dead feeling or
weakness with walking. No loss
of bowel or bladder. The pain
is significantly increased
with bending and twisting.  

Dr. Wolfe assessed the claimant with lumbar

syndrome superimposed over degenerative disc disease, for

which he was given an injection, medications, and placed on

physical therapy. When by November 5, 2012, the claimant’s

symptoms had not completely resolved with conservative

treatment, Dr. Wolfe recommended that he see a neurosurgeon. 

The record reflects that the claimant returned to Dr.

Roberts instead. 

The claimant affirmed that he was under Dr.
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Roberts’ care for back related complaints prior to his

alleged work-related injury.  The record shows that the

claimant was also treated for lateral epicondylitis in March

of 2010 by Dr. Marvin Mumme.  While Dr. Mumme’s medical

report indicates that the claimant believed this condition

was caused by his work-related activities, the claimant

failed to claim it as a work-related injury.

The claimant has the burden of proving by a

preponderance of the evidence the compensability of his

claim.  Jordan v. Tyson Foods, 51 Ark. App. 911 S.W.2d 593

(1995); Kuhn v. Majestic Hotel, 50 Ark. App. 23, 899 S.W.2d

845 (1995).  For the claimant to establish a compensable

injury as a result of a specific incident which is

identifiable by time and place of occurrence, the following

requirements of Ark. Code. Ann. § 11-9-102(4)(A)(Supp.

2005), must be established: (1) proof by a preponderance of

the evidence of an injury arising out of and in the course

of employment; (2) proof by a preponderance of the evidence

that the injury caused internal or external physical harm to

the body which required medical services or resulted in a

disability or death; (3) medical evidence supported by

objective findings, as defined in Ark. Code. Ann. § 11-9-

102(16), establishing the injury; and (4) proof by a
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preponderance of the evidence that the injury was caused by

a specific incident and is identifiable by time and place of

occurrence.  See also, Ark. Code. Ann. § 11-9-

103(4)(E)(i)(Supp. 2005); Freeman v. ConAgra Frozen Foods,

344 Ark. 296, 40 S.W.3d 760 (2001); Wal-Mart Stores, Inc. v.

Westbrook, 77 Ark. App. 167, 72 S.W.3d 889 (2002).  If the

claimant fails to establish by a preponderance of the

evidence any of the requirements for establishing the

compensability of a claim, compensation must be denied. 

Mikel v. Engineered Specialty Plastics, 56 Ark. App. 126,

938 S.W.2d 876 (1997); see also, Reed v. ConAgra Frozen

Foods, Full Commission Opinion, February 2, 1995 (Claim No.

E317744).

Regarding the objective findings requirement for

an aggravation-type injury, a claimant must establish the

existence and extent of an alleged aggravation or new injury

by objective findings of the new injury.  A claimant cannot

carry this burden of proof merely through objective findings

of a preexisting condition which became more painful after

an incident at work.  Liaromatis v. Baxter County, 95 Ark.

App. 296, 236 S.W.3d 524 (2006).  Furthermore, a claimant

must establish a causal connection between any objective

medical findings in the record and the alleged compensable
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injury, even if the alleged compensable injury is an

aggravation of a preexisting condition.  Ford v. Chemipulp

Process, Inc., 63 Ark. App. 260, 977 S.W.2d 5 (1998).

Finally, questions concerning the credibility of

witnesses and the weight to be given to their testimony are

within the exclusive province of the Commission.  Powers v.

City of Fayetteville, 97 Ark. App 251, 248 S.W.3d 516

(2007).  When there are contradictions in the evidence, it

is within the Commission’s province to reconcile conflicting

evidence and to determine the true facts.  Cedar Chem. Co.

v. Knight, 99 Ark. App. 162, 258 S.W.3d 394 (2007).  The

Commission is not required to believe the testimony of the

claimant or any other witness, but may accept and translate

into findings of fact only those portions of the testimony

that it deems worthy of belief. Id.  However, the Commission

may not arbitrarily disregard the testimony of any witness. 

Patchell v. Wal-Mart Stores, Inc., 86 Ark. App. 230, 184

S.W.3d 31 (2004).

The claimant gave inconsistent accounts of his

injury, he admittedly manufactured an important document

after the fact, and he failed to claim his injury as work-

related until after he was denied short-term disability

benefits.  For these reasons alone, we find that the
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claimant is neither a credible witness nor an accurate

historian.  The claimant’s unreliability is further

reinforced by the consistent and credible testimony of the

claimant’s supervisors, who each stated that the claimant

did not initially report his injury as work-related, nor did

he indicate that his work activities had aggravated a

preexisting condition.

Because we find that the claimant is not a

credible witness, we further find that his testimony

concerning the Supervisors Report is disingenuous and that

it is, more likely than not, that  the document itself was

manufactured by the claimant for the sole purpose of

attempting to support the proposition that his back

complaints were, in fact, the result of work-related

activities.        

As the respondents correctly assert, the claimant

never related his back injury as a work-related activity to

any of his supervisors.  This, in spite of the fact that Mr.

Roberts, Mr. Ray, and Mr. Barnes credibly testified that

upon learning that he had back pain, they specifically asked

the claimant if he needed to fill out an accident report. 

According to each of these witnesses, the claimant denied a

specific, work-related injury, and he declined to complete
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any paperwork to that end.  We, therefore, agree that it is

nonsensical that the claimant would openly refuse bona fide

offers from people with authority to fill out accident

reports to do so, while “sneaking around” to complete an

accident report on his own in order to leave it on a

supervisor’s desk, who was absent on vacation at the time. 

Furthermore, the claimant’s testimony that he forgot he left

a copy of this form on Mr. Barnes’ desk until shortly before

his hearing, when he then decided to re-create it for the

purpose of the hearing, is unbelievable.  Thus, we find that

the claimant’s shifting accounts of what happened to his

back on or about February 2, 2012, are equally as

unbelievable and one would have to resort to guessing in

order to determine which account, if any, is accurate. 

Likewise, we agree that it defies logic that if

the claimant sustained such a debilitating back injury as he

described at the hearing in such an obvious manner as he

described, he would fail to report it as a work-related

injury until after he was denied short-term disability

benefits.  The record demonstrates, however, that the

claimant sought medical treatment from Dr. Roberts,

underwent several diagnostic studies, and consulted with an

orthopaedic specialist prior to claiming his condition was a
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work-related.  Moreover, the claimant knew or should have

known the proper procedure for reporting a work-related

injury given that a poster explaining this procedure was

conspicuously posted in the respondent-employer’s break

room; the claimant had admittedly gone through safety

training wherein this procedure was presented, and; the

claimant was, in fact, on the safety committee to which

injuries are reported at the time of the alleged incident. 

Rather than following protocol, however, the claimant passed

up the opportunity to report to three supervisors that he

had sustained a work-related injury when asked specifically

concerning said same; declined filling out proper paper work

pursuant to a work-related injury; first saw a chiropractor

for the treatment of his condition, versus the company

doctor to whom he knew he was to report; effectively

bypassed the required, contemporaneous drug test by waiting

to claim a work-related injury, and; later manufactured a

report, then falsely claimed that he had left a copy of said

same on his supervisor’s desk at the time of the alleged

incident.  

On appeal, the claimant contends that, while it is

unclear why he did not follow ordinary procedure for

formally filing a workers’ compensation claim, it is
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understandable why he chose chiropractic treatment over

filing such a claim, due in part, to the perceived minor,

temporary nature of his condition.  In addition, the

claimant claims to have chosen to use leave time for what he

considered a temporary, minor condition versus suffering

from the “stigma” of filing a workers’ compensation claim at

the time because it made better sense.  While we acknowledge

that the claimant is represented by counsel, and that

counsel for the claimant prepared the claimant’s appeal

brief, we find it inexplicable that the claimant cannot

account for why he failed to follow ordinary procedures,

especially in view of the manner in which he testified he

was injured.  Quite frankly, if the claimant stood up and

heard a crack in his back, following which he was “down,” it

defies logic that he would not perceive this to be a

significant enough event to cause him to seek immediate, if

not emergency, medical treatment through the proper

procedure.  In short, the claimant’s allegations are

unbelievable and they leave us knowing only that the

claimant has degenerative disc disease, for which he has

been previously treated by Dr. Roberts, and to whom he

automatically returned when he experienced a flare-up of his

condition.  It was not until the claimant realized he was
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not entitled to short-term disability benefits that he

suddenly decided he had sustained a compensable injury. 

Therefore, whether claimant’s work activities caused his

pre-existing condition to flare-up or not remains

undetermined in that he knowingly failed to follow proper

reporting procedures and initially sought chiropractic

treatment before seeking treatment from an authorized

medical doctor nearly a month following this alleged

incident.  Therefore, we find that the claimant has failed

to establish a causal connection between any objective

medical findings in the record and his alleged compensable

injury.  Moreover, the claimant has failed to carry his

burden of proof merely through objective findings of a

preexisting condition which became more painful after an

alleged incident at work.  Instead, the weight of the

credible evidence shows that the claimant failed to report a

work-related injury until several months after the alleged

event because he did not believe he had been injured.  This

is supported by the fact that the day after the alleged

incident, the claimant reported to Dr. Roberts, who had

treated him in the past for lumbar complaints, that he did

not know the origin or cause of his complaints.

Based upon the above and foregoing, we find that
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the claimant has failed to prove by a preponderance of the

evidence that he sustained a compensable low back injury on

February 2, 2012.  Therefore, the decision of the

Administrative Law Judge is hereby reversed and this claim

dismissed. 

                               
                         A. WATSON BELL, Chairman

                                
               KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the entire record,

I must  dissent from the majority opinion.  The claimant

sought benefits for a lumbar spine injury. 

The claimant testified that he injured his

back while cleaning a box of ice in front of a store on

February 2, 2012. Cecil Roberts, the respondent-

employer’s dock manager, confirmed that this was what

the claimant was doing on that date.  The claimant

testified that he had been stooping, bending, and
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twisting, and also using a four-pound hammer, and when

he stood up, he heard a crack in his back. 

The claimant testified that, on February 2,

2012, he tried to report it to the office, but no one

answered.  He called Cecil Roberts, the respondent-

employer’s dock manager, around 2:30 p.m. during his

shift, and reported the injury.  Roberts testified that

the claimant did call him that day and that he said that

he had back pain.  Roberts also testified that he asked

the claimant if an accident report and a claim for

workers’ compensation needed to be completed.  Thus,

Roberts was aware that there was a relationship between

work and the injury, and that should suffice for notice

to the employer. 

Furthermore, Roberts stated that the claimant

told him that he had talked to Rick Barnes about his

injury as well, establishing another method of reporting

this injury.  The claimant testified that he spoke to

Rick Barnes on the date of the accident.  Rick Barnes,

the general manager, testified that he spoke to the

claimant in February, and that the claimant told him he

was having back problems.  Barnes stated that he asked

the claimant if they needed to complete the workers’
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compensation paperwork, and the claimant said that he

did not want to do that “at this time.”  Roberts also

testified that the next time he saw the claimant in the

shop, he asked the claimant if an accident report needed

to be filed, to which the claimant replied that he would

“handle it” himself.  Lastly, Ricky Ray, a manager,

testified that, in February 2012, the claimant gave him

a doctor’s note taking him off work, and that the

claimant told Ray that he hurt himself cleaning out a

box.  There is no question that the respondent-employer

had notice of the injury immediately through Roberts,

again through Barnes, and then again when he spoke to

Ray.

The claimant did not follow the specific

procedure outlined by the respondent-employer.  Yet, he

did report his injury to Roberts, sufficiently for

Roberts to prompt him to ask about workers’

compensation, to Barnes, sufficiently to prompt him to

ask about workers’ compensation, and later to Ray, who

was aware that the claimant had to be off work due to

symptoms caused while working on an ice box. 

The claimant sought medical treatment on

December 3, the very next day, from Dr. Roberts.  He
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gave a history of the onset of symptoms at 2:00 p.m. the

day before the visit, which is consistent with his

testimony and that of Roberts.  

The claimant’s physician noted that the

claimant reported some prior back problems, but that the

current symptoms began suddenly on February 2, 2012. 

The claimant did not know - and did not have to know -

the medical cause of his symptoms.  He did tell Dr.

Roberts that his condition was worsened with lifting,

pulling, bending, walking, and turning.  He also

explained that, while working, he was usually seated,

and that his main activities were bending, turning,

twisting, stooping, walking, carrying, and the

repetitive use of his hands.  He stated that his

symptoms were aggravated by his work.

The claimant’s report to Dr. Roberts is quite

specific that his pain occurred at 2 p.m. on February 2,

2012, which was consistent with his own testimony and

that of Roberts as well. His report to Dr. Cheyne at the

end of February was consistent, if less detailed, as

well.  Importantly, the claimant’s report to Dr. Wolfe

in July was nearly identical to his testimony.  The

details are sufficiently consistent to support the
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credibility of the claimant’s testimony.  These details

are also consistent with the claimant’s accident report,

which he testified that he left on Ray’s desk, as well

as Ray’s testimony that the claimant had told him that

he hurt himself cleaning out an ice box. 

The claimant had a history of some back

problems and some chiropractic care, but the record is

devoid of evidence that these problems limited the

claimant’s ability to work prior to February 2, 2012, or

that he required the medical treatment before that date

that he did after that date.

The claimant did not initially pursue workers’

compensation benefits, but filed a claim when his health

insurance carrier stopped providing coverage.  He

explained that he expected that his symptoms would

resolve after a few chiropractic adjustments, because

this was his past experience. There is no record of

medical treatment of the claimant’s back other than a

left elbow issue in 2010 and his current injury

beginning in 2012.

The claimant, thinking that he had a minor

episode of back pain which would resolve as other pains

had resolved, chose not to pursue workers’ compensation
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benefits at that time, avoiding the trouble of such a

claim.  The dock supervisor, Roberts, made the same

decision by not requiring an accident report and first

report of injury.  Ark. Code Ann. Sec. 11-9-529 requires

the reporting of an injury upon notice.  It does not

require the reporting of an injury only when an employee

says he wishes to do so.  Barnes, Ray, and Roberts each

failed to follow this standard.

The claimant has described a specific incident

in which he developed symptoms in his lumbar spine which

required medical treatment and caused disability, which

occurred while he was performing the employment services

of cleaning out an ice box. The claimant was able to

perform his job without these symptoms and without the

need for medical treatment, until 2:00 p.m. on February

2, 2012, when the injury occurred, but could not,

afterwards.  The claimant’s injury is established by Dr.

Roberts’ observation of muscle spasms and the MRI

findings, including disc bulges and degenerative

changes.

The claimant has established all of the

elements of compensability.  I would award appropriate

medical and indemnity benefits.  



Sanders - G203496 25

For the foregoing reasons, I must respectfully

dissent from the majority opinion.

                                
                         PHILIP A. HOOD, Commissioner


