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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION
CLAIM NO. G105534

NAPOLEON SANDEFORD, EMPLOYEE  CLAIMANT

UNITED PARCEL SERVICE, INC., EMPLOYER RESPONDENT
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OPINION FILED AUGUST 13, 2013

Upon review before the FULL COMMISSION, Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE JACKIE B. HARRIS,
Attorney at Law, Pine Bluff, Arkansas.

Respondents represented by the HONORABLE DAVID C. JONES,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed January 2, 2013.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The Arkansas Workers’
Compensation Commission has
jurisdiction of this claim.

2. The employer/employee/carrier
relationship existed on or about June 23,
2011, when the claimant contends he
sustained a compensable injury.

3. If found compensable, the claimant earned
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an average weekly wage of $221.00, which
would entitle the claimant to the rate of
$147.00 for temporary total disability
and a permanent partial disability rate
of $147.00 per week.

4. Claimant has failed to prove by a
preponderance of the evidence that he
sustained a compensable injury on or
about June 23, 2011, in that claimant has
failed to prove by a preponderance of the
evidence that there are objective
findings of a new back injury or that a
work-related incident was the cause of
the need for his medical treatment.

5. Claimant has failed to prove by a
preponderance of he evidence that he is
entitled to medical benefits and
temporary total disability benefits from
June 24, 2011, until a date yet to be
determined.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and
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conclusions therein, as the decision of the Full

Commission on appeal.

IT IS SO ORDERED.

                                   
A. WATSON BELL, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the entire record,

I must respectfully dissent from the majority opinion. 

I find that the claimant proved a causal connection

between the event on June 23, 2011 and his need for

treatment, and I would award medical benefits to include

the care received to date and additional medical

treatment in the form of pain management.  I would also

award temporary total disability benefits from June 27,

2011 to a date yet to be determined, as the claimant has

not been released to work or placed at maximum medical

improvement.  I would also award an attorney’s fee.

The claimant had a history of some back pain,
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involving his entire spine, first documented in the

record in January 2011, he presented to Dr. Cash for the

purpose of establishing himself as a new patient.  At

that time, he had some low back pain.  There were no

objective findings noted on examination.  An x-ray was

done on that date, which showed that the disc spaces

were maintained, no evidence of spondylolysis,

unremarkable sacroiliac joints, and no acute findings.

This examination contrasts markedly with his

July 2011 examination with Dr. Rejistre, at which time

he complained of severe back pain related to a work

incident on June 23, 2011.  Dr. Rejistre observed edema

at L4-5 and L5-S1, certainly objective findings, as well

as paraspinal spasms, also objective findings.  There

were no such findings noted in the pre-incident records. 

An x-ray from that date showed mild lumbar scoliosis and

L4-5 foraminal encroachment, which were not identified

in the January 2011 x-ray.

The claimant also saw Dr. Courtney in January

2011 for his low back pain.  He reported that he had a

history of back pain, cervical and lumbar.  At that

time, Dr. Courtney did observe spasms along the

claimant’s whole spine in January 2011. Dr. Courtney
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performed various tests to evaluate his cervical,

thoracic and lumbar spine.  The claimant had a negative

Minor sign in January 2011, but a positive one in July

2011.  The claimant had a negative Goldthwaite test in

January 2011, but a positive one in July and August

2011.  The claimant had negative bilateral straight leg

raise tests in January 2011, but these were positive in

July and August 2011.  The claimant had a negative

Kemp’s test in January 2011, but a positive one on Dr.

Rejistre’s examination in August 2011.  The claimant had

a negative Patrick’s test in January 2011, but a

positive one in July 2011.  

These facts, by themselves, show that the

claimant’s condition had changed between January 2011

and July 2011.  There is no record of medical treatment

between the end of February and June, until the date of

the claimant’s injury.  The claimant’s testimony that

the back pain he developed in January, after the busy

season with the respondent-employer had resolved by the

second week of February 2011, was consistent with the

records.

The claimant testified that on June 23, 2011,

he was picking up boxes, and his back tightened and then
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tightened more and more, and that within about fifteen

minutes of his shift, his back locked so that he could

not do anything.  The pain he felt was severe to the

point that he could not stand and that it nauseated him. 

He stated that “I’ve never felt anything like that and

all I could equate it to was muscle spasms from the time

I was with Dr. Courtney.”  He was specifically asked

when he first felt the pain, and he said when he was

lifting and lowering packages.

On June 23, 2011, the claimant wrote a note

that he did not believe he had a work-related injury on

that date, and that he thought he had muscle spasms. 

His testimony was that he was forced to write this note,

so that he could leave work to seek treatment.  The note

and the testimony of other witnesses that the claimant

insisted that he was having muscle spasms are not

probative to the issue of causation.  First, the

claimant has also testified that he felt pain in his

back while lifting boxes at work, which drove him to

seek treatment, which shows a relationship between the

event and the need for treatment. Second, the claimant

is not expected to understand the legal requirements of

causation or the medical requirements of causation, and
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certainly, the presence of muscle spasms at the time of

the activity that caused his pain establishes a causal

connection without regard to how the claimant described

it.  There was no accident, in that the claimant did not

fall or get struck by some equipment or some other

unusual circumstance. Thus, the claimant did not

identify an accident as such.  However, for our

purposes, the presence of some accident is not

necessary.  The claimant was working, lifting boxes,

when he felt pain and muscle spasms.  He described a

work injury, whether he understood it or not.  Third,

the claimant was under the stress of severe back pain

and of pressure by his supervisor to sign the note so

that he could leave work to get treatment.  Certainly

the claimant would not have interrupted his efforts to

get treatment to write such a note on his own motion. 

It makes no sense that anyone would think to compose

such a note unless he was given the direction to do so. 

Fourth, the man was actually having muscle spasms.  He

was also working - lifting boxes - when he felt the pain

arise.  Thus, I do not give any weight to the claimant’s

handwritten note or the testimony that he attributed the

pain to muscle spasm and not to work.
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The claimant did have muscle spasms, for which

Dr. Cash  prescribed a muscle relaxer.  Dr. Cash’s notes

are sparing, but the logical conclusion from them is

that Dr. Cash prescribed the muscle relaxer, Soma, to

treat the claimant’s muscle spasms, which is sufficient

to satisfy the objective findings requirement.  See

Estridge v. Waste Management, 343 Ark. 276, 281, 33

S.W.3d 167 (2000); Fred's, Inc. v. Jefferson, 361 Ark.

258, 264-265, 206 S.W.3d 238 (2005); Denning v. Wal-mart

Associates, 2009 Ark. App. 842, 5.  I find that there

were objective findings on June 23, 2011 in the form of

muscle spasms, as well as later in his treatment as

observed by Dr. Rejistre.

The issues of causal connection and objective

findings were somewhat muddled in this claim.  The

claimant did have muscle spasms along his whole spine in

January 2011.  He had lumbar muscle spasms in June,

July, and August 2011.  In between those dates there is

no medical record of further treatment after January

2011.  The claimant filled a prescription for muscle

relaxers on January 20 and February 11, 2011, and then

did not receive any more muscle relaxer medications

until June 23, 2011. Since that time, he has been on
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muscle relaxers constantly.  In January 2011, Dr. Cash

planned to have the claimant return to the clinic in six

months, obviously finding no urgency to the claimant’s

condition.  Dr. Courtney provided chiropractic treatment

in January and February 2011, but there is no record of

continued care after that time.  These are also examples

of the significant change in the claimant’s condition

before and after the June 23, 2011, accident. 

The claimant has to show medical evidence

supported by objective findings, as defined in Ark. Code

Ann. §11-9-102 (4)(D), establishing the injury.  The

medical evidence here shows that the claimant had an

injury, which may have been pre-existing, but which was

significantly exacerbated on June 23, 2011.  The

objective findings include spasms, which were not noted

for three months, and degenerative findings in the

lumbar spine, which did not require treatment for three

months prior to the accident.  The majority has imposed

a higher burden upon the claimant than that required by

the Act.  

The claimant was able to work before the June

23, 2011 incident, but not afterward.  In January 2011,

Dr. Cash did not take the claimant off work, nor did Dr.
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Courtney.  However, four days after the incident, on

June 27, 2011, a physician completed a work limitation

slip stating that the claimant could not lift more than

twenty-five pounds, or climb, or walk, or stand for more

than half of his shift.  He was to avoid jobs which

required twisting, bending at the waist, and reaching

above shoulder level.  The diagnosis was lumbar

sprain/strain and a pinched nerve (foraminal neuralgia

of L4-L5).  These restrictions were in place for up to

six weeks.  Dr. Shah increased those restrictions on

July 5, and again on July 7, 2011, limiting his lifting

to no more than five pounds.

As noted in Estridge, supra, the claimant does

not have to prove that the injury was the major cause of

his need for treatment, but only that the injury was a

factor in the need for treatment.  It is clear that the

claimant, in the three months prior to the incident, was

in a stable period concerning his pre-existing back

condition, including the degenerative changes observed

on MRI in November 2011, and that on the date of the

injury, his symptoms spiked more severely than he had

experienced before that date, with a correspondent need

for more aggressive treatment and medication.  Thus, the
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incident was a factor, and a primary factor, in his need

for treatment.

As noted above, Dr. Rejistre observed lumbar

edema and muscle spasms on July 19, 2011, and x-rays

showed mild lumbar scoliosis, pelvic rotation, and L4-5

foraminal encroachment.  On August 5, 2011, Dr. Rejistre

observed muscle spasms at L4-5.  He recommended

evaluation by an orthopedic specialist and physical

therapy for lumbar strengthening.  The claimant

underwent an MRI on November 4, 2011, which showed

degenerative disc disease in the lower lumbar spine with

L5-S1 central disc protrusion mildly encroaching on the

bilateral descending S1 nerve roots. Concentric disc

bulge at L5-S1 contacts the bilateral descending L4

nerve roots.  Moderate bilateral L5-S1 neural foraminal

narrowing with bilateral facet osteophyte contact on the

bilateral exiting l5 nerve roots at that level.  

On November 18, 2011, the claimant saw Dr.

Simpson, a neurosurgeon.  He related the sudden onset of

back pain to lifting at work.  He observed mild

decreased range of motion of the back, mild pain with

movement.  He did not observe muscle spasm or tenderness

to palpation.  An MRI showed degenerative disc changes
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at L4-5 and L5-S1.  His diagnosis was degenerative disc

disease at L4-5 and L5-S1 and a sprain.  He recommended

physical therapy.  Dr. Simpson wrote that the claimant

could return to work after two to three weeks of

physical therapy and then work hardening, “if better.” 

In December 2011 and January 2012, Dr. Simpson stated

that he did not have anything further to offer the

claimant surgically, and that he was referring him to

pain management.  On January 10, 2012, the claimant saw

Dr. Cash again.  He planned a nerve conduction test and

referral to a pain specialist. 

On April 16, 2012, Dr. Tullis wrote that the

claimant needed to be off work for four weeks until his

next appointment.  On June 14, 2012, the claimant

underwent a physical therapy evaluation at Dr. Tullis’

request for back pain with stenosis. Tenderness at the

right lumbar paraspinals and point tenderness at the

right L3-4 and L4-5 facets were observed.  He noted:

Patient presents with complaints of chronic
low back pain that was the result of on-the-
job injury one year ago.  Patient has been out
of work since June 2011.  Patient has
functional limitations due to pain but also
exhibits occasional symptoms of over reaction.

Physical therapy was planned to increase his
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function and decrease his pain.  A functional capacity

evaluation was ordered by the physician.

The claimant underwent a functional capacity

evaluation on July 23, 2012.  The evaluator stated that

the claimant “self-limited all assigned tasks of the

evaluation and requested to discontinue the evaluation

due to severe pain and fear of increased pain,” and

therefore, the evaluation was not considered a valid and

reliable indication of his abilities.  He demonstrated

the ability to work in the sedentary category.

The claimant had experienced intractable pain

without a surgical solution for over a year at the time

of his functional capacity evaluation.  His fear of

exacerbating his pain is a rational one, and I do not

find his self-limitation to be anything more than a wise

response to the situation in which he found himself.  It

is useful to observe that the abilities that the

functional capacity report identified are consistent

with the limitations imposed upon the claimant since

July 2011, giving more validity to his performance

during the evaluation and the results of the evaluation

itself.  Also, Dr. Tullis did not suggest that the

claimant was being dishonest.
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I find that the claimant has proven that he

sustained an injury arising out of and in the course of

employment, caused by the specific incident of lifting

and lowering boxes in the first fifteen minutes of his

shift on June 23, 2011, which caused internal physical

harm to his lumbar spine which required medical services

and resulted in disability, established by medical

evidence supported by objective findings, including the

observation of muscle spasms and findings on x-ray and

MRI.  I would award the claimant temporary total

disability benefits, because there is no evidence that

any doctor has placed the claimant at maximum medical

improvement and because he has not been released or able

to return to work.  I would also award an attorney’s

fee.

For the foregoing reasons, I must respectfully

dissent from the majority opinion.

                                   
PHILIP A. HOOD, Commissioner


