
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

 CLAIM NO. G105534

NAPOLEON SANDEFORD, EMPLOYEE CLAIMANT 

UNITED PARCEL SERVICE, INC., EMPLOYER RESPONDENT

 
LIBERTY MUTUAL INS. CO., INSURANCE CARRIER RESPONDENT

OPINION FILED APRIL 9, 2013

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE JACKIE B. HARRIS,
Attorney at Law, Pine Bluff, Arkansas 

Respondents represented by the HONORABLE DAVID C. JONES,
Attorney at Law, Little Rock, Arkansas.

ORDER

This matter is presently before the Full

Commission on claimant’s Motion to Present New Evidence. 

After consideration of claimant’s motion, respondents’

response thereto, and all other matters properly before the

Commission, we find that claimant’s motion must be, and

hereby is, denied.

Arkansas Code Annotated § 11-9-705(c)(1) (Repl.

2002) provides that all evidence must be submitted at the

initial hearing on the claim.  In order to submit new

evidence, the claimant must show that the newly discovered

evidence is (1) relevant; (2) is not cumulative; (3) will
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change the result; and that (4) the party seeking to

introduce the evidence was diligent. Mason v. Lauck, 232

Ark. 891, 340 S.W.2d 575 (1960); Haygood v. Belcher, 5 Ark.

App. 127, 633 S.W.2d 391 (1982).

The Commission has broad discretion with reference

to admission of evidence and our decision will not be

reversed absent a showing of abuse of that discretion. 

Clark v. Peabody Testing Service, 265 Ark. 489, 579 S.W.2d

360 (1979); W.W.C. Bingo v. Zwierzynski, 53 Ark. App. 288,

921 S.W.2d 954 (1996); Litnthicum v. Mar-Bax Shirt Co., 23

Ark. App. 26, 741 S.W.2d 275 (1987); Southwest Pipe and

Supply v. Hoover, 13 Ark. App. 144, 680 S.W.2d 723 (1984).  

Claimant seeks to introduce a medical record from

Dr. J. Stephen Cash dated January 10, 2013, wherein Dr. Cash

noted in the History of Present Illness section, “Mr.

Sandeford has had problems with lower back pain since June

2011.  In the initial visit I inadvertently indicated there

was no injury to his back, when there was indeed back strain

on the job.”  Claimant contends that this “new” medical

record did not exist at the time of the hearing and thus

could not have been introduced at that time.  First, we find

that claimant knew or should have known of the supposed

error in Dr. Cash’s June 23, 2011, medical report prior to

the October 4, 2012, hearing, and thus should have sought a

corrected medical report prior to the hearing.  Accordingly,

while Dr. Cash did not issue a corrected report until
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January 10, 2013, eight days after the Administrative Law

Judge’s opinion, this does not excuse the claimant from

seeking a corrected report in a timely manner.   Second,

while the Administrative Law Judge made note of Dr. Cash’s

June 23, 2011, report, it was only one of several facts upon

which she relied in making her findings and it was not even

mentioned in the section entitled Compensability.  Thus, we

cannot find that this “new” medical report would change the

result of the case.  We further find that the claimant was

not diligent in obtaining and presenting this evidence.  

Therefore, after consideration of the claimant’s

motion, respondents’ response thereto, and all other matters

properly before the Commission, we deny the claimant’s

motion to submit additional evidence on appeal.  

IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

                                   
                   KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents


