
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION
CLAIM NO. G007193

CRYSTAL ROYAL FOR JEREMY ROYAL (DECEASED), 
EMPLOYEE CLAIMANT

BYPASS DIESEL & WRECKER, INC., EMPLOYER                RESPONDENT NO. 1

YORK RISK SERVICE GROUP, CARRIER/TPA RESPONDENT NO. 1

DEATH & PERMANENT TOTAL DISABILITY 
TRUST FUND RESPONDENT NO. 2

ORDER FILED AUGUST 6, 2011

Upon review before the FULL COMMISSION, Little Rock, Pulaski
County, Arkansas.

Claimant represented by the HONORABLE GREGORY GILES,
Attorney at Law, Texarkana, Arkansas.

Respondents No. 1 represented by the HONORABLE DAVID C.
JONES, Attorney at Law, Little Rock, Arkansas.

Respondent No. 2 represented by the HONORABLE DAVID L. PAKE,
Attorney at Law, Little Rock, Arkansas.

ORDER

Presently before the Commission is the Death and

Permanent & Total Disability Trust Funds motion for

Reconsideration and Clarification.  After consideration of

the Funds motion, Respondent No. 1's response thereto,

claimant’s notice that it has no objections to the motion,

and all other matters properly before the Commission, we

find that the motion must be denied.

The Fund argues that the Full Commission should
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reconsider and clarify our June 19, 2013, opinion in which

the Full Commission affirmed and adopted, as modified, the

opinion of the Administrative Law Judge.  Specifically, the

Fund contends that it was error as a matter of law for the

Full Commission to allow Respondent No. 1 to classify and

credit all benefits paid to Crystal Royal as weekly benefits

for death pursuant to A.C.A. § 11-9-502(b)(1) (Repl. 2007)

and that the Full Commission’s opinion failed to address the

rights of the deceased claimant’s biological child, Austin

Royal.  The Full Commission specifically found, “Benefits

were paid to Crystal Royal as weekly benefits for death

pursuant to A.C.A. § 11-9-502(b)(1) (Repl. 2007).  Benefits

were paid to Crystal Royal in good faith based upon

information provided to Respondent No. 1 at the time of the

claimant’s injury and the filing of requested Commission

forms.”  With regard to Austin Royal, the parties stipulated

that he was the natural child of the deceased.  Therefore,

his rights are statutorily controlled.  The arguments raised

by the Fund in its Motion for Reconsideration and

Clarification are the same arguments raised and addressed in

the parties briefs on appeal.  

We have previously conducted a thorough de novo

review of the entire record.  We have been presented with no

additional evidence or argument which would cause us to
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reconsider our findings.  Accordingly, the Fund’s Motion for

Reconsideration and Clarification is, hereby, denied.

IT IS SO ORDERED.   

 

                                                            
                             A. WATSON BELL, Chairman

                                   
                   KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the entire record, I

must respectfully dissent from the majority opinion, denying

the Death and Permanent Disability Fund’s motion to

reconsider its decision in this claim and to deny the

respondents a credit for the amount paid to Crystal Royal. 

I agree with the Fund’s well-reasoned argument.  I would

grant the motion and modify the Commission opinion to deny

the credit to the employer for benefits paid to Crystal

Royal, who was not entitled to such benefits.

I would revisit our decision in this claim,

because the opinion does not address the rights of Austin

Royal, who was noted to be a qualified dependent in the
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original Administrative Law Judge’s opinion, but whose

rights are otherwise ignored.  It is necessary to address

his rights, because of the impact of the decision to allow

the respondents a credit upon Austin Royal.  The opinion is

incomplete and incorrectly decided, due to the absence of

this important aspect of the claim.

I would also modify our decision and deny the

credit for payments to Crystal Royal against the obligation

of the respondents to Austin Royal.

Arkansas Code Annotated Section 11-9-527(c)

provides that compensation for the death of an employee

shall be paid to those persons who were wholly and actually

dependent upon the deceased employee.  Compensation is

defined as the money allowance payable to the employee or

his or her dependents.  Ark. Code Ann. Section 11-9-102(5). 

Payments to a person who was not a dependent of the deceased

employee are not compensation for purposes of the Act.  The

payments to Crystal Royal were erroneous and effectively

gratuitous, as she was not dependent upon the deceased

employee at the time of his death such to entitle her to

such payments under the Act.  The facts pertaining to her

dependency or lack thereof existed and were ascertainable at

the time of the injury and within the fifteen days after the

employer received notice of his death, during which time the



5

employer was to controvert or to accept the claim. 

There is no provision in the law for allowing a

credit to an employer who made payments to a person who was

not an employee or dependent of an employee.  The statutory

provision allowing a credit, Ark. Code Ann. Section 11-9-

807(a), requires that the payments for which a credit is

sought are “advance payment for compensation.”  Good faith

is not a consideration.  Since Crystal Royal was not

entitled to compensation, the payments were gratuitous, and

no credit is due.  A clear distinction is drawn in Arkansas

workers’ compensation law between money received as

“advanced payment of compensation” and “wages and

gratuities.”  Varnell v. Union Carbide, 29 Ark. App. 185,

779 S.W.2d 543 (1989)(benefits paid were not advanced

payment of compensation where employee intended to file

claim for work injury, but employer unilaterally decided to

file claim for non-work injury).  Certainly benefits paid to

one who was not entitled to them could not be considered

advanced payment of compensation to that person or to any

legitimate dependent.  

The employer relies upon a Commission decision in

which the claimant forged a medical document to obtain

benefits, and the Commission awarded the employer a credit

for benefits erroneously paid under that document against
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future liabilities.  

Jones v. Railroad Contracting, 1998 AWCC 367 (Claim No.

E601298).  In that claim, the claimant received the

payments, the claimant forged the document, and the credit

was against future payments to him.  The credit was not

based in the statutory provision, but in equity.  The

current situation is distinguishable in that Crystal Royal,

by action or inaction, received benefits to which the

Commission determined she was not entitled, yet the credit

will be against benefits to be paid to Austin Royal, the son

of the deceased employee and the only rightful dependent and

beneficiary of him. 

If the justification for the credit is that

Crystal Royal willfully misled the employer, then the remedy

for that behavior is to impose costs upon her or to refer

the claim to the Fraud Unit.  The remedy is not to penalize

other parties who are innocent of any wrongdoing.

If there was no willful misleading, then the

question is whether the employer was diligent in determining

the facts.  The facts showing that Crystal Royal was not

dependent upon the employee were in existence and capable of

being determined at the date of the injury; therefore, 

there was no timely investigation of facts during the

fifteen-day window within which the employer was to
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determine whether to accept or deny the claim.  The fact

that the employer paid benefits to Tiana Royal, who was not

the child of the employee, only reinforces the conclusion

that there was no due diligence.

Furthermore, allowing a credit for the payments to

Crystal Royal amounts to an acceleration of the Fund’s

liability, which is not permitted.  See Hill v. CGR Medical

Corp., 9 Ark. App. 334, 660 S.W.2d 171 (1983).  Arkansas

Code Annotated Section 11-9-502 (b)(1)(B) requires that the

employer pay weekly death benefits in the amount of three

hundred twenty-five times the maximum total disability rate

established for the date of the injury.  When that amount is

paid, at the time it would be paid if paid weekly, then the

Fund assumes liability for the payments. Ark. Code Ann. Sec.

11-9-502(b)(2)(B).  Because he was the only child

beneficiary and there was no eligible widow, Austin Royal

should have received fifty percent of the employee’s average

weekly wage, not the fifteen percent that he did receive. 

Ark. Code Ann. Sec. 1109-527(c)(3)(A).  The employer is

responsible for a total of $182,650 in weekly benefits,

before the Fund takes over the liability.  The payment to

Crystal Royal could not have been a weekly benefit under the

Act, because she was specifically excluded from eligibility

for such benefits.  So, if the employer gets a credit
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against its total liability of $182,650 for the $13,538.43

paid to Crystal Royal, the liability of the Fund will be

accelerated on the basis of gratuitous payments outside the

Act.  The acceleration will be both in time and in amount,

because the Fund’s liability will be begin earlier than if

the employer had paid benefits correctly, and because the

Fund’s liability will be triggered by the payment of

benefits in the amount of less than the statutory

requirement.

If the liability of the Fund is determined to

begin on the date that $182,650 would have been paid to

Austin Royal in weekly benefits absent the error, while

still allowing the employer the credit for the gratuitous

payments to Crystal Royal, then Austin Royal will suffer the

punishment for Crystal Royal’s behavior or the employer’s

lack of diligence.  Austin Royal, who is the only person

entitled to receive benefits arising out of Jeremy Royal’s

death, would receive $13,538.43 less than he is entitled to

receive.  This is inequitable, inappropriate, and

unjustifiable. 

At this point, Austin Royal has experienced an 

underpayment of almost $37,000.00, because he was paid 15%

of the average weekly wage instead of 50%.  Ark. Code Ann.

Section 11-9-527(c)(3)(A).  The amount erroneously paid to
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Crystal Royal was $13,538.43.  Austin Royal received no

benefit from these payments.  As noted above, the payments

to Crystal Royal cannot be considered compensation, and

therefore the allowance of a credit to the respondents for

payments to Crystal Royal against the amount it owes,

according to the unambiguous statute, to Austin Royal, is

not supported by the law.  I note that Austin Royal cannot

be considered to have benefitted from the payments to

Crystal Royal, because he did not live with her or have any

dependency upon her.

I would grant the motion to reconsider our

decision, and I would modify our decision to deny the

respondents a credit against the respondents’ liability to

Austin Royal under Ark. Code Ann. Sec. 11-9-502 and 527, for

payments made erroneously to Crystal Royal.

For the foregoing reasons, I must

respectfully dissent from the majority opinion.

                                   
    PHILIP A. HOOD, Commissioner


