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JR., Attorney at Law, Fort Smith, Arkansas.
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Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed December 21, 2013.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The stipulations agreed to by
the parties at the prehearing
conference conducted on August
1, 2012, and contained in a
pre-hearing order filed August
3, 2012, are hereby accepted as
fact.
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2. The claimant has failed to prove by a
preponderance of the evidence that she is
entitled to additional medical treatment
in the form of pain management with Dr.
Swicegood.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full

Commission on appeal.

IT IS SO ORDERED.

                                   
A. WATSON BELL, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.
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DISSENTING OPINION

After my de novo review of the entire record,

I must respectfully dissent from the majority opinion,

that she is not entitled to additional medical treatment

in the form of pain management.  The claimant sustained

a compensable injury to her coccyx and spine on November

13, 2010, while working for the respondent employer. 

The medical record supports a finding that pain

management is reasonable and necessary medical treatment

of the claimant’s compensable injury.

Dr. Clark was the respondents’ choice.  He

treated the claimant for her compensable injury until

April 4, 2011.  During that time, he prescribed pain

medication and physical therapy.  The claimant described

her pain as a nine on a scale of one to ten on November

16 and 29, 2010, for which Dr. Clark prescribed an

opioid pain reliever and a muscle relaxer.  He gave her

work restrictions as well and physical therapy.  On

November 29, she had a positive straight leg raise test

on the right.  By December 16, 2010, her pain had

decreased to a seven on a scale of one to ten.  She

still had the positive straight leg raise test.  An MRI
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performed on January 4, 2011 revealed a disc protrusion

which impacted the thecal sac at L4-5, as well as

abnormal findings at L5-S1.

On January 7, 2011, Dr. Clark noted that the

claimant’s pain had decreased to a four on a scale of

one to ten, and he mentioned that the MRI revealed disc

bulges at L4-5 and L5-S1.  He continued to treat the

claimant.  He prescribed a new muscle relaxer and a

medication with muscle relaxant and sedative properties.

On March 3, 2011, Dr. Clark continued to

prescribe physical therapy three times per week.  On

April 4, 2011, the claimant’s pain was down to a three

on a scale of one to ten, after a course of pain

medications and muscle relaxers, physical therapy,

restricted duty, and a shift change from twelve to eight

hours.  At that time, she had pain in her right lower

extremity and had developed numbness in her left lower

extremity.  I note that the MRI showed that the defect

at L5-S1 was greater on the left than the right. 

Despite her continued complaints of pain and this new

development, Dr. Clark released her to return to work

without restriction, although he continued her

prescriptions and told her to follow-up with him as
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needed, and that he would attempt to convert her TENS

unit from a rental to a purchase.

Dr. Clark’s treatment plan from the date of

injury to April 4, 2011 and his plan for the future

shows that the claimant required, at a minimum,

continued pain management in the form of prescriptions

and the TENS unit, which he felt she needed to own

instead of rent.  Certainly, Dr. Clark’s treatment is

substantial evidence of the claimant’s need for

continued medical care for her pain, going forward from

April 4, 2011.

The claimant sought a change of physician

order, which resulted in an evaluation by Dr. Kareus on

September 8, 2011.  At the time that the claimant saw

Dr. Kareus, she was still taking medications prescribed

by Dr. Clark.  Dr. Kareus’ examination revealed positive

straight leg raise tests on the right and left,

consistent with her April 4, 2011 complaints to Dr.

Clark and her January 4 MRI.  Dr. Kareus continued the

Clonazepam prescription and added Lyrica for her

neuropathic pain.  The claimant testified at the hearing

that these medications reduced her pain.

Dr. Kareus requested an MRI, which required
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his office to contact the insurance carrier several

times before the order was approved.  Both the referral

to a pain management specialist and a return appointment

to Dr. Kareus were denied by the carrier.

Dr. Kareus’ record of May 3, 2012 states that

the claimant’s chronic back pain required pain

management.  Given that her back pain began on November

13, 2010, and continued through the date of the hearing,

her pain had indeed become “chronic” by May 2012.  I

note that Dr. Kareus was aware of both MRIs when he made

his recommendation of pain management, as evidenced by

his dated initials on the January 2012 MRI report.

It is patent that Dr. Clark expected the

claimant’s pain management to be ongoing, given that he

thought the purchase, as opposed to continued rental, of

a TENS unit for her was appropriate.  Likewise, he gave

no indication of ending the prescriptions he had written

for her.  Those prescriptions were in use in September

2011 when the claimant saw Dr. Kareus, to whom she

presented with signs and symptoms essentially identical

to those she presented to Dr. Clark.  The medications

prescribed by Dr. Clark and then Dr. Kareus helped her

manage her pain.  
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Dr. Clark’s expectation that both medications

and her TENS unit would be ongoing and Dr. Kareus’

opinion that pain management was necessary are

consistent with one another and uncontradicted by any

other record, opinion or testimony in the record.  The

claimant sustained a significant injury to her spine as

revealed in her MRI and in the treatment and treatment

plans of Dr. Clark and Dr. Kareus, in that, there is no

operative solution, only management of her pain.

The respondents focused on the fact that the

claimant wrote notes to Dr. Kareus’ nurse to communicate

her concerns as some kind of evidence that she was

manipulating her treatment or directing her own care. 

In fact, the claimant could not get in to see Dr. Kareus

after November 2011 for an appointment, because the

carrier would not approve the visit.  She did not speak

to Dr. Kareus after the MRI was done.  There is no

evidence that she received special privileges or had

special authority.  The claimant testified that she was

not a social friend of Dr. Kareus and that she had no

control over what he did.  There is nothing unusual

about a patient calling a clinic, leaving a message for

or with a nurse, with the result that the nurse
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communicates with the doctor who may or may not take

action upon the information.   The claimant explained

that pain management was not her idea, but Dr. Kareus’,

and that she asked him to make a referral in writing

because that was the next step to get it approved.   

The respondents also argued that the fact that

the claimant was able to call Dr. Kareus’ receptionist

to point out a date error in his medical report, which

the nurse then corrected, demonstrated the claimant’s

manipulative power over the doctor.  It is difficult to

believe that if any patient called the doctor’s office

and pointed out an obvious error like this that it would

not be corrected.  This is not evidence of the

claimant’s sway over Dr. Kareus.   

The respondents seemed to suggest that the

claimant’s efforts were less than wholesome.  There is

nothing sinister about a claimant requesting a change of

physician to a doctor with whom she has a previous

doctor-patient relationship.  The claimant continued to

work throughout this ordeal, leaving a position which

she liked for new employment for the purpose of working

fewer hours in a day, although the same number of hours

in a week.  The claimant was able to manage her pain
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better on a five day a week, eight hour a day schedule,

than on a three or four day a week, twelve hour a day

schedule.  She was compliant with the physicians’ orders

and was not seeking time off or unreasonable care. 

There is no disconnection between the

claimant’s current issues and her compensable injury. 

There is no evidence that the current issues or the

current treatment are not appropriate.  There is nothing

upon which to base a finding that the claimant’s need

for pain management is not causally connected to her

compensable injury.  There is nothing upon which to base

a finding that the claimant does not have a need for

pain management.

This is a simple situation in which a

physician has determined that a patient’s condition

warranted further care by a specialist, in this case

continued management of her pain by a pain management

specialist, as evidenced by the success of the

approaches by Dr. Clark and Dr. Kareus in reducing her

pain.  I would award the claimant additional medical

benefits in the form of pain management by a pain

management specialist.
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For the foregoing reasons, I must respectfully

dissent from the majority opinion.

                                   
PHILIP A. HOOD, Commissioner


