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Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals an opinion and order of the

Administrative Law Judge filed December 20, 2012.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1. The claimant has failed to prove by a
preponderance of the evidence that she
suffered a compensable injury on July 10,
2011.  As such, she is not entitled to the
temporary total disability or medical services
by Dr. Blankenship she requests. 
Additionally, her attorney is not entitled to
an attorney’s fee based on the above findings.
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We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission. 

Therefore we affirm and adopt the December 20, 2012

decision of the Administrative Law Judge, including all

findings and conclusions therein, as the decision of the

Full Commission on appeal. 

IT IS SO ORDERED.

                               
A. WATSON BELL, Chairman

                               
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

          After my de novo review of the entire record,

I must respectfully dissent from the majority opinion

denying this claim for medical and temporary total
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disability benefits for an injury occurring on or about

July 10, 2011. 

          For the claimant to establish a compensable

injury as a result of a specific incident, the following

requirements of Ark. Code Ann. §11-9-102(4)(A)(i)(Repl.

2002), must be established: (1) proof by a preponderance

of the evidence of an injury arising out of and in the

course of employment; (2) proof by a preponderance of

the evidence that the injury caused internal or external

physical harm to the body which required medical

services or resulted in disability or death; (3) medical

evidence supported by objective findings, as defined in

Ark. Code Ann. §11-9-102 (4)(D), establishing the

injury; and (4) proof by a preponderance of the evidence

that the injury was caused by a specific incident and is

identifiable by time and place of occurrence.  Mikel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938

S.W.2d 876 (1997).

          The record amply supports a finding that the

claimant’s injury was caused by a specific incident and

is identifiable by time and place of occurrence, and

also that the injury arose out of and in the course of

her employment.  The claimant was clearly performing

employment services on July 10, 2011, when she was
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helping a resident arise out of bed and had to catch the

resident as she fell backwards, causing immediate pain

in the claimant’s back.  Causation is also easily shown

here, as the claimant was able to fully perform her

duties prior to the incident, and because she had no

history of back pain.  The claimant immediately reported

her injury, she was seen promptly by a physician, and

she consistently reported the details of the incident in

the medical records of Dr. Holder, the physical

therapist and Dr. Blankenship, and her testimony. 

          The claimant must also show that medical

evidence establishing her injury, and that evidence must

be supported by objective findings.   On July 11, 2011,

Dr. Holder diagnosed a lumbar strain.  She also had

bilateral leg pain in a nondermatomal pattern.  He

observed that she had a slow, halting gait.  She

reported numbness in her toes.  He observed positive

tactile pressure tenderness in the paraspinous muscles

in the lumbar spine.  He prescribed a nonsteroidal anti-

inflammatory medication, a muscle relaxer, and an opioid

pain reliever.  He limited her work duties.   On July

19, 2011, Dr. Holder repeated his diagnosis, added Mobic

to her medication regimen, and prescribed physical



POOLE - G109180 5

therapy.  He limited her work duties.  On August 3,

2011, Dr. Clark’s diagnosis was lumbar strain.

          Between July 22 and September 22, 2011, the

claimant underwent physical therapy.  On her first

visit, the therapist completed an evaluation in which

increased lumbar lordosis was observed.  The therapist

also observed significantly limited trunk flexibility,

difficulty with the heel-toe walk, and inability to

perform a partial squat.  The examiner, on palpation,

observed global, superficial tenderness of her right

lumbosacral paraspinals.  Throughout her course of

physical therapy, the claimant had difficulty tolerating

the exercises and increased pain.  She reported back

pain and spasms, as well as pain, numbness and spasms in

her legs, and that her legs were giving out on her.  

She also reported difficulty performing her daily living

activities due to pain. 

          The claimant underwent a back re-evaluation by

the physical therapist on August 19, 2011, at which time

the physical therapist observed increased lordosis.  The

therapist wrote that “patient has not tolerated

modalities well, difficulty staying in one position too

long.  A TENS/IFC unit will work better for her... 

Patient has improved AROM slightly, but subjectively not
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significantly better.”  The claimant reported on August

30 that the TENS unit helped a lot.  On approximately

September 4, the claimant reported to the physical

therapist that she had to go to the emergency room the

night before for pain, where she was given pain

injections.  She had been told that she had muscle

spasms.  On September 22, 2011, the claimant underwent

another back re-evaluation.  On palpation, the therapist

observed tenderness of the right lumbar paraspinals. 

The therapist determined that further therapy was not

justified, because it was not helping enough and because

of her difficulty with exercises due to size and

increase in pain.

          An MRI on August 18, 2011, showed that the

claimant had no focal disc herniation, no spondylolysis

and no canal stenosis.  

          The claimant saw Dr. Blankenship on May 7,

2012.  He noted that his piriformis examination of the

claimant was positive on the right.  The claimant

underwent an MRI and x-rays on May 7, 2012, which were

essentially normal.   He stated:

I think her underlying primary
pathology is Z-joint in nature with
a superimposed piriformis.  I have
reviewed her functional capacity
evaluation in its entirety.  She
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does have significant
inconsistencies, as well as
nonphysiologic findings.  I really
think this has more to do with
inappropriate illness behavior
rather than volitional poor input. 
I do think the patient is owed the
benefit of the doubt to try an
appropriate treatment plan aimed at
the pathology that is evident on her
examination.  I have recommended
that she get in to see Dr. David
Cannon for a Z-joint injection,
placed on Lyrica for the myofascial
component to her pain and
discontinue the narcotic analgesics. 
I have also recommended that we
start her on an aggressive, active
physical therapy program with Brady
in Van Buren, and then I will see
her back in six weeks.  She agrees
with this overall game plan.

          The medical evidence in this claim shows that

the claimant suffered from back and leg pain after a

work-related incident, from which she has enjoyed no

relief, despite pharmaceutical and physical therapy.  It

is true that the claimant does not have x-ray or MRI

findings of damage to her spine.  However, Dr. Holder

and Dr. Clark diagnosed a lumbar strain repeatedly over

several months, based upon her history and their

examinations of her.  I note that, while Dr. Holder did

not record his observation of muscle spasms, he did

prescribe muscle relaxers for the claimant.  Dr.

Blankenship, after his examination, felt that her
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problems originated in a Z-joint, which is also called a

facet joint and is a “synovial joint between articular

processes (zygapophytes) of the vertebrae.” 

Http://medical-dictionary.thefreedictionary.com/facet+jo

int, citing Mosby's Medical Dictionary, 8th edition. ©

2009, Elsevier.  Dr. Blankenship also noted that the

claimant had a piriformis issue as well, based upon his

examination.  The piriformis muscle originates from the

ilium at the second to fourth sacral vertebrae and

inserts in the upper border of the greater trochanter. 

DORLAND’S ILLUSTRATED MEDICAL DICTIONARY 1081 (27th Edition

1988). 

          The fact that the claimant did not improve

over time is logically explained by the fact that Dr.

Holder was focused upon a lumbar strain when, in fact,

the claimant had issues with a facet joint and her

piriformis muscles, which correlates well with her

complaints.  The medical evidence establishes her

injury.  The objective findings supporting that evidence

are the physical therapist’s repeated observation of

increased lordosis of her spine, as well as the

prescription of muscle relaxers.  Also, Dr. Holder noted

the claimant’s slow halting gait.  While this would not

be considered objective evidence on its own, because her
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gait is within her control and she was aware she was

being watched, the respondents had surveillance video

which showed that the claimant had an altered gait.  On

September 13, 2011, a video recording shows the claimant

walking with a slow gait in which she moved side to side

instead of ambulating in a normal fashion.  In that

video, she took several breaks to sit down, she leaned

against a telephone pole at one point, and she could be

observed moving slowly and deliberately.  A video on

September 30 showed the claimant clearly struggling to

walk and in obvious pain.  Importantly, the claimant

introduced this evidence.  The respondents commissioned

the video surveillance.  It is no stretch to conclude

that the respondents chose not to introduce it, because

it is supportive of the claimant’s position.

          The majority, in affirming and adopting the

Administrative Law Judge’s opinion, doubted the

claimant’s credibility, essentially finding that the

claimant’s complaints were out of proportion to her

injury.  Dr. Holder and the physical therapist likewise

mention symptom magnification, and Dr. Blankenship noted

the claimant’s inconsistencies, which he felt were not

intentional misrepresentation, but rather inappropriate

illness behavior.  Psychological overlay is not a bar to
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compensability.  In Herron v. Medicalodge Progressive

Care, Full Commission Opinion filed July 28, 2009 (WCC

No. F213823), the Full Commission addressed the issue of

“overlay:”

The Full Commission acknowledges
that part of the claimant's
compensable injury may be “overlay,"
as the claimant's mode of expressing
pain includes crying, shaking and
moaning. “Overlay” is defined in
DORLAND'S ILLUSTRATED MEDICAL DICTIONARY,
Edition 28, as: an increment; a
later addition superimposed upon an
already existing mass, state or
condition.  Also from DORLAND'S,
psychogenic overlay is defined as:
the emotionally determined increment
to an existing organic symptom or
disability.  However, one cannot
suffer “overlay" without an
underlying condition, and “overlay"
is not severable from the underlying
condition.  Here, the underlying
condition is the claimant's
compensable back injury. Any
“overlay" stems from, and is part of
the compensable injury.

          The claimant’s medical records reinforce the

fact that the claimant was suffering from overlay, in

relation to her injury.  Dr. Holder noted her pain was

in a nondermatomal pattern.  On September 20, she

reported to the physical therapist that she was “afraid”

to engage in anything physical.  On the physical therapy

appointment after September 22, she reports that she

performed the home exercises that she could do without a
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“significant increase in pain.”  Even her functional

capacity evaluation is consistent with overlay.  The

claimant’s psychological condition, including fears

arising out of her pain, are not taken into account

during the functional capacity evaluation.  The

conclusion that the claimant was untruthful is belied by

the fact that she continued to attempt to return to work

and to attempt to undergo physical therapy, even asking

to continue it despite her pain.

          The claimant has satisfied all the elements of

a compensable injury.  I would award the claimant

additional medical benefits in the form of care directed

by Dr. Blankenship, including, but not limited to, his

plan of injections, therapy, and a change in

medications. 

          I would also award temporary total disability

benefits from October 7, 2011, when the claimant was

prematurely released by Dr. Holder, to a date yet to be

determined.  The claimant has yet to receive treatment

to correct the injury she sustained on July 10, 2011. 

She was released from care based upon a functional

capacity evaluation which only confirmed that the

claimant had an overlay component to her injury and did

not show that she did not have an injury or the symptoms
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of which she complained.  As Dr. Blankenship has stated,

there is treatment available to improve her condition,

and she is not at maximum medical improvement.  The

claimant has not been able to work due to the symptoms

she has endured and due to the limitations placed upon

her by Dr. Holder.

          I would award indemnity and medical benefits

to the claimant for her compensable injury on July 10,

2011.

          For the foregoing reasons, I must respectfully

dissent from the majority opinion.

______________________________
PHILIP A. HOOD, Commissioner


