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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G201169   

DAVID K. PENNY,
EMPLOYEE                               CLAIMANT

GARLAND COUNTY,
EMPLOYER                               RESPONDENT

AAA RISK MANAGEMENT SERVICES,
INSURANCE CARRIER                      RESPONDENT

OPINION FILED DECEMBER 5, 2013

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE SHERRI ARMAN R.
MCDONOUGH, Attorney at Law, Hot Springs, Arkansas.

Respondents represented by the HONORABLE MICHAEL E.
RYBURN, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals an opinion and order of the

Administrative Law Judge filed August 15, 2013.  In said

order, the Administrative Law Judge made the following

findings of fact and conclusions of law:

1. The Workers’ Compensation Commission has
jurisdiction of this claim in which the
employee/employer/carrier relationship existed
at all relevant times, including February 3,
2012; that the claimant sustained a
compensable injury to his right upper
extremity on said date; that he earned
sufficient wages to entitle him to
compensation rates of $306.00 per week for
temporary total disability and $229.00 per
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week for permanent partial disability; that
the claimant’s healing period ended on June
26, 2012; that respondents have controverted
claimant’s entitlement to permanent impairment
benefits, as well as additional medical
treatment.

2. The claimant has proven by a preponderance of
the evidence of record that additional medical
treatment is reasonable and necessary in
relation to the compensable injury pursuant to
Ark. Code Ann. §11-9-508.

3. The claimant has failed to prove that he is
entitled to permanent partial disability
benefits as the impairment rating assessed by
Dr. Young was not based on objective findings
pursuant to Rule 34.

4. If they have not already done so, the
respondents are directed to pay the court
reporter, Chren Kesterson’s, fees and expenses
within thirty days of receipt of the bill.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission. 

Therefore we affirm and adopt the August 15, 2013

decision of the Administrative Law Judge, including all
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findings and conclusions therein, as the decision of the

Full Commission on appeal. 

IT IS SO ORDERED.

                               
A. WATSON BELL, Chairman

                               
KAREN H. McKINNEY, Commissioner

Commissioner Hood concurs, in part, and dissents, in
part.

CONCURRING AND DISSENTING OPINION

          After my de novo review of the entire record,

I concur in part with, but must dissent, in part, from

the majority opinion.  I agree that the claimant proved

his entitlement to additional medical treatment to

relieve his pain.  I dissent from the majority finding

that the claimant was not entitled to permanent partial

disability benefits.

         On June 26, 2012, Dr. Young, the claimant’s

treating physician, wrote that:

Examination shows him to really have internal
rotation of only about 10 degrees.  External
rotation 10 degrees, abduction 90 degrees,
adduction 20 degrees, forward flexion 90
degrees, extension 10 degrees.
This all correlates to 20 degrees of decreased
range of motion to his right shoulder. 
According to Table 3, page 20 this would
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correlate into a 12% whole person impairment
rating.

          This analysis can be reproduced using Dr.

Young’s data and Section 3.1j, Shoulder, of the Guides

to the Evaluation of Permanent Impairment (4th Ed.

1993), p. 3/41-45.  Figure 38 allows 6% for flexion

limited to 90 degrees and 2% for extension limited to 10

degrees.  Figure 41 allows 4% for abduction limited to

90 degrees and 1% for adduction limited to 20 degrees. 

Figure 44 allows for 5% for internal rotation limited to

10 degrees and 2% for external rotation limited to 10

degrees.  These percentages combine for a total of 20%

according to the Combined Values Table, page 322, and

according to Table 3, page 20, entitled the Relationship

of Impairment of the Upper Extremity to Impairment of

The Whole Person, a 20% impairment to the upper

extremity equals 12% to the body as a whole.  Thus Dr.

Young’s assessment comports fully with the Guides.

          On October 4, 2012, Dr. Young wrote that:

Based on the measurements that were
obtained in physical therapy from
3/26/12. [sic] He would receive a 2%
upper extremity impairment rating
for forward flexion of 150 degrees,
1% impairment rating for external
rotation to 70 degrees, 15% upper
extremity impairment rating for
elbow flexion of 70 degrees only.
This correlates to a 18% upper
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extremity impairment rating which
correlates to an 11% whole person. 
This is based on table 3, page 20.

          This analysis comports with Figure 38 for loss

of flexion in the shoulder and Figure 32 for loss of

flexion in the elbow; however, Figure 44, page 3/45,

allows 0% impairment for 70 degrees of external rotation

degrees.  These percentages combine for a total of 17%

according to the Combined Values Table, and according to

Table 3, page 20, a 17% impairment to the upper

extremity equals 10% to the body as a whole.  This

impairment rating comports fully with the Guides.

          Dr. Young based his assessment of the

claimant’s impairment upon the range-of-motion findings

made by the physical therapist.  The claimant described

the manner in which the therapist assessed his range of

motion, explaining that his arm and shoulder were

manipulated by a physical therapist, without his own

effort, and that the therapist moved his arm past the

point of pain and did not stop when he indicated that it

hurt.  He testified that “they had complete control of

my arm.  I didn’t.”  The Administrative Law Judge stated

that the claimant was credible and that she observed

that his arm hung stiffly by his side, even before the

hearing.  This situation is similar to that in Hayes v.
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Wal-Mart Stores, 71 Ark. App. 207, 29 S.W.3d 751 (2000),

in which that claimant’s testimony as to the passive

nature of the motion testing was sufficient to support

the permanent impairment rating.  The evidence here is

sufficient to show that the basis of Dr. Young’s opinion

and rating was the result of passive range-of-motion

testing. 

          Dr. Young performed passive range-of-motion

testing, which provides objective findings.  Dr. Pearce,

in December 2012, did not, and instead relied only upon

subjective findings.  He was unable to make objective

findings, because he did not do objective testing.  Dr.

Young treated the claimant for his injuries.  Dr. Pearce

did not.  Dr. Pearce was hired by the carrier to

evaluate the claimant.  The claimant gave a reliable

effort on his functional capacity evaluation, and the

Administrative Law Judge found his testimony credible,

basing her opinion in part upon her observation of his

physical demeanor regarding his arm before and during

the hearing.  Thus, I credit Dr. Young’s assessments and

opinions over those of Dr. Pearce.

          I would award the claimant the permanent

anatomical impairment rating assessed by Dr. Young in

October 2012, as corrected in the amount of 10% and the
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permanent partial disability benefits based upon that

rating.

          For the foregoing reasons, I concur in part

with, but must dissent, in part, from the majority

opinion.

______________________________
PHILIP A. HOOD, Commissioner


