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OPINION AND ORDER

The respondent appeals an administrative law judge’s

opinion filed September 27, 2012.  The administrative law

judge found that the claimant proved she sustained a

compensable injury to her cervical spine, thoracic spine,

left shoulder, and arm.  After reviewing the entire record

de novo, the Full Commission finds that the claimant proved

she sustained a compensable injury to her cervical and

thoracic spine.  We find that the claimant proved she was
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entitled to reasonably necessary medical treatment and

temporary total disability benefits.  The Full Commission

finds that the respondent is entitled to a credit for wages

paid the claimant in accordance with Ark. Code Ann. §11-9-

807(b)(Repl. 2002).    

I.  HISTORY

Connie Jean Parker, now age 44, became employed on

November 4, 2010 as a Radiologic Technologist for the

respondent-employer, Advanced Portable X-Ray.  The claimant

testified that she was hired to drive the respondent’s

company vehicle to nursing facilities to perform

radiographic imaging on patients.  The claimant’s job

required loading and unloading heavy portable x-ray

machines.  The claimant was sometimes required to re-

position heavy patients in order to perform x-ray imaging. 

The claimant testified that she worked with 15-20 patients

daily.  The claimant testified that the company vehicle she

was driving was rear-ended in an accident occurring on

September 29, 2011.  The claimant testified that as a result

of the accident, “I was having a lot of pain down the left

side of my neck; instant swelling, spasm-like feelings in my

arm, my shoulder.”  A medical provider noted on September
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29, 2011, “Pt. was restrained driver of vehicle which was

rearended about 30 mins PTA.  C/o pain to left shoulder,

upper back and neck.  No LOC.”  

An x-ray of the claimant’s cervical spine was taken on

September 29, 2011: “Segmentation and alignment are normal. 

Paravertebral body and disc heights are preserved. 

Prevertebral soft tissues are unremarkable.  Facets are well

aligned.  No fracture identified.  IMPRESSION: Negative

exam.”  An x-ray of the claimant’s left shoulder was taken

on September 29, 2011: “No bone or soft tissue abnormality

is seen.  IMPRESSION: Negative.”  An x-ray of the claimant’s

thoracic spine was taken on September 29, 2011: “There is

normal alignment of the thoracic vertebral bodies.  The disc

spaces are maintained.  No fracture is seen.  IMPRESSION:

Negative.”  

The claimant testified that she did not return to work

for the respondent-employer after the accident, but that the

respondent paid her salary beginning September 29, 2011. 

Dr. Julian Hernandez examined the claimant on September 29,

2011:

Neck: No C-Spine tenderness to palpation.  No
significant musculature spasm or paracervical
tenderness.  Full range of motion without pain....
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Musculoskeletal/Extremity: No significant
traumatic injuries or tenderness.  Full range of
motion all joints.

  
Dr. Hernandez’s clinical impression was “1.  Motor

vehicle accident.  2.  Left shoulder pain.  3.  Acute

Cervical Strain.  4.  Acute Dorsal Strain.”      

Dr. Hernandez examined the claimant on October 3, 2011:

Neck: No C-Spine tenderness to palpation.  No
significant musculature spasm or paracervical
tenderness.  Full range of motion without pain....
Musculoskeletal/Extremity: No significant
traumatic injuries or tenderness.  Full range of
motion all joints.

  
Dr. Hernandez’s clinical impression on October 3, 2011

was “1.  Cervical strain.  2.  Thoracic strain.  3.  Motor

Vehicle Accident.”    

Dr. John Marcus Heim examined the claimant on October

5, 2011:

The patient is seen today regarding her neck and
upper back.  She was involved in a rear end motor
vehicle accident about a week ago.  She has been
seen in the ER for radiographs of the neck,
thoracic spine, and left shoulder.  She continues
to have pain in the neck and upper back region,
and a little bit of numbness and tingling in the
left hand....She has a very stiff neck with any
type of rotation and spasms in the cervical and
upper thoracic region.  

Diagnostic studies: Radiographs of the cervical
and thoracic spine does not reveal any fractures
or dislocations.

  



PARKER - G201074 5

Dr. Heim’s impression was “Cervical myofascitis

(whiplash) with mild left cervical radiculopathy....We are

going to send this patient to therapy for 1 week to work on

reduction of swelling, myofascial techniques and improve her

cervical motion, and I want to see her back in 1 week.  If

she is not significantly better, I am going to recommend an

MRI to screen for cervical or upper thoracic disc

herniation.”  Dr. Heim indicated on October 5, 2011 that the

claimant was “Able to return to work.”

Dr. Heim’s impression on October 12, 2011 was “Whiplash

injury with symptoms of left cervical radiculopathy....I

have recommended we go ahead and get an MRI of the cervical

spine to screen for etiologies for her radicular pattern

whether this would be a contusion, HNP, or even a facet

fracture.”  Dr. Heim noted on October 12, 2011 that the

claimant was able to return to work with the limitation, “No

lifting.”  

An MRI of the claimant’s cervical spine was done on

October 27, 2011, with the impression, “1.  Negative for

canal stenosis or disc herniation.  2.  Moderate disc

bulging at C5-C6.”  An MR of the claimant’s thoracic spine

was done on October 27, 2011, with the impression, “1. 
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Small disc protrusion at T10-11.  2.  No evidence of trauma

or cord pathology.”

Dr. Heim noted on October 28, 2011 that the claimant

was able to return to work with the limitation, “No heavy

lifting until f/u in 2 weeks.”  Dr. Heim referred the

claimant to Dr. Barry I. Katz, who noted on December 1,

2011, “Ms. Parker is a 43 year old female s/p MVA app. 10

weeks ago with multiple symptoms.  She describes neck and

left arm pain and some numbness.  She also has some

headaches and upper back pain.  Her MRI of the cervical

spine showed mild degenerative changes worse at C5-6 without

severe stenosis....We will obtain further films and follow

up soon.”  

Dr. Katz provided an X-Ray Report on December 1, 2011

which stated, “The patient had a six-view cervical spine

series, including AP and lateral, oblique films and flexion

and extension x-rays.  There is no obvious scoliosis or

spondylolisthesis.  There is no compressed vertebral body. 

There is no overt movement on flexion and extension x-rays. 

There are no significant degenerative changes.”  Dr. Katz

provided another X-Ray Report on December 1, 2011 which

stated, “The patient had a two-view thoracic spine series,
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including AP and lateral x-rays.  There is well-visualized

pedicle architecture.  There is no overt scoliosis or

spondylolisthesis.  There are no obvious compressed

vertebral bodies.  There are no significant degenerative

changes.”    

Dr. Katz noted on December 2, 2011 that the claimant

should remain off work through January 2, 2012.  A CT of the

claimant’s head was taken on December 12, 2011, with the

impression, “Negative CT head.”  A CT of the claimant’s

cervical spine was done on December 12, 2011, with the

impression, “1.  Negative for acute abnormality in the

cervical spine.  2.  Mild disc bulge C5-C6.”  A CT of the

claimant’s thoracic spine was done on December 12, 2011,

with the impression, “1.  Small central disc protrusion T10-

T11.  2.  Mild degenerative disc disease in lower thoracic

spine.”  Dr. Katz noted on December 15, 2011 that the

claimant should remain off work through January 30, 2012.  

Dr. Jared Ennis evaluated the claimant on December 28,

2011 and noted, “Mrs. Parker is being seen at the request of

Dr. Katz in consultation for evaluation and potential

treatment of her pain.  The patient locates her pain in the

neck, thoracic spine area on the left side....The pain
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started about 9-29-11....Her symptoms began after a MVA in

September.  She presents from Dr. Katz for interventional

care.  She underwent PT with worsening of symptoms.  I will

begin CESI treatment and plan for her to restart PT as she

improves.”  

Dr. Ennis reported on January 9, 2012:

Ms. Parker is not in a stable condition to travel
at this time due to neck pain and unstable
increases in blood glucose after epidural steroid
injections.  She required a visit to the Emergency
Room for dramatic increase in blood glucose levels
following her last treatment and this has not
stabilized to the point of allowing her to travel
at this time.  She will follow up with her primary
care doctor regarding this issue.  Her PCP will be
able to state when she is in a stable condition to
travel.  

The respondent-employer’s office manager corresponded

with legal counsel for the claimant on January 9, 2012:

Please be advised that Connie Parker was involved
in an automobile accident on September 29, 2011
while performing her daily work duties as a
portable x-ray technician for our company.

Her area for coverage is in Northwest Arkansas. 
The area includes several driving miles between
nursing facilities.  She is required to get the
portable x-ray machine in and out of a Ford
Transit, push machine into nursing facility and
position each patient for x-ray the physician has
ordered to be done.  

As of this date, Connie is still under the medical
care of her attending physician.
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She will NOT be allowed to return to work until we
have received a medical release from her attending
physician and she can totally perform all areas of
her job description.  

The claimant testified that the respondent-employer

paid her salary until January 15, 2012.  The claimant

followed up with Dr. Ennis on January 25, 2012: “Compared to

the prior visit, pain was better for a while but pain has

returned (but not as bad as originally)....She had some

benefit for 3 weeks.  She is now back to baseline.”  Dr.

Ennis recommended another cervical epidural steroid

injection.  

Dr. Katz commented on January 27, 2012, “Ms. Parker is

a 43 year old female s/p accident with neck and left arm

pain.  Her MRI shows some degenerative changes worse at C5-

6.  We talked about options.  She will continue with pain

management.  I will follow up with her in a few months.” 

Dr. Katz noted on January 27, 2012 that the claimant should

remain off work until a follow-up appointment on April 19,

2012.

The claimant testified that her left arm was struck by

the side mirror of a moving vehicle on February 19, 2012

while she was walking across a Wal-Mart parking lot.  The

record indicates that the claimant sought emergency medical



PARKER - G201074 10

treatment on February 19, 2012: “States was in Wal-Mart

parking lot today and car driving through.  Had mirror

strike left posterior arm.  Knocked off balance but did not

fall.  Hx of chronic pain and just taken off Vicodin and

referred to Dr. Brooks for pain management by Dr. Katz.”  

An x-ray of the claimant’s left clavicle was taken on

February 19, 2012: “No bone or soft tissue abnormality is

seen.  IMPRESSION: Negative left clavicle.”  An x-ray of the

claimant’s left humerus was taken on February 19, 2012: “No

bone or soft tissue abnormality is seen.  IMPRESSION:

Negative left humerus.”  An x-ray of the claimant’s left

shoulder was taken on February 19, 2012: “No bone or soft

tissue abnormality is seen.  IMPRESSION: Negative left

shoulder.”  An emergency physician’s clinical impression on

February 19, 2012 was “1.  Contusion, Left Upper Arm.  2. 

Right Calf Strain.  3.  Chronic Pain.”

The claimant began treating with Dr. Todd M. Wulf, D.C.

on February 23, 2012.  Dr. Wulf appeared to diagnose

cephalgia/headache, as well as strain in the cervical spine,

thoracic spine, lumbar spine, and shoulder.  The claimant

subsequently began physical therapy in Dr. Wulf’s office.    
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The claimant presented a Charge Of Discrimination to

the United States Equal Employment Opportunity Commission on

March 12, 2012:

I was hired on November 04, 2010, as a Mobile
Radiographic Technologist.  On September 29, 2011,
I was involved in a motor vehicle accident in the
company vehicle.  I was told by the Owners that
they would pay for my medical bills and that my
job was secure.  Initially, I was placed on
restrictions by my doctor with a return to work
day of January 30, 2012.  On January 26, 2012, I
was discharged.  

My supervisor told me that my services were no
longer needed.

I believe I was discharged because I was regarded
as disabled, in violation of the Americans with
Disabilities Act of 1990, as amended.

 
Dr. David W. Clay evaluated the claimant on April 9,

2012:

Ms. Parker is a 43 year old woman here to
establish her primary care with me.  She has a
history of chronic pain.  In September 2011 she
was in a rear end motor vehicle collision.  Since
that time she has been under the direction of
Dr. Katz, neurosurgeon, for bulging disk disease. 
She tells me that she had received cervical
epidural injection by Dr. Ennis, but was unable to
continue seeing him because of insurance purposes. 
She was subsequently fired from her place of
employment while she was on medical leave.  She is
now looking for a pain management physician.  

Things worsened for her in February 2012.  At that
time she was walking into Walmart and was hit by
the side mirror of a pickup truck.  She was taken
to Northwest Medical Center in Springdale for x-
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rays which were said to be unremarkable.  She was
cared for by Dr. Steve Heim.

Dr. Clay’s impression was “1.  Chronic pain syndrome. 

2.  Diabetes.  3.  History of depression.  No suicidal or

homicidal ideation.”  Dr. Clay planned additional diagnostic

studies.  

An ultrasound study of the claimant’s neck was done on

April 9, 2012: “Examination of the left neck was performed

in the area of interest.  No obvious mass, cyst, or

lymphadenopathy is appreciated.  IMPRESSION: No obvious

abnormality is seen in the reported area of supraclavicular

swelling.  A dedicated contrast CT of the neck may be more

sensitive for further evaluation.”  

Dr. Katz saw the claimant on April 11, 2012 and

assessed the claimant’s current problems to be “Neck Pain

(Cervicalgia)” and “DDD; Cervical.”  Dr. Katz commented,

“Ms. Parker is a 43 year old female with a history of neck

and arm pain.  She has started with pain management but is

having trouble with personal issues and insurance.  I would

recommend continuing with conservative treatment for now.  I

will follow up as needed.”  Dr. Katz noted on April 11, 2012

that the claimant was to remain off work “for one month.”    
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A pre-hearing conference was held on April 12, 2012 and

a pre-hearing order was filed on the same date.  The

claimant contended that she “injured her head, neck, back,

left shoulder, arm, and head while working when she was hit

by a car.  She also developed blurred vision and injured her

thoracic spine.  Claimant contends she is entitled to

medical benefits, temporary total disability benefits, and a

controverted attorney fee.”  The respondent did not appear

at the pre-hearing conference.    

Meanwhile, Dr. Katz referred the claimant to Dr.

William S. Piechal, D.O., who noted on April 24, 2012 that

the claimant’s chief complaint was “Chronic benign

intractable pain syndrome secondary to MVA/injury.”  Dr.

Piechal noted, “Hands in general were slightly puffy.”  Dr.

Piechal reviewed the claimant’s history and assessed the

following:

1.  Chronic benign intractable pain syndrome
secondary to below.
2.  Cervical intradiscal pathology with chronic
paracervical and left shoulder pain.
3.  Possible reflux sympathetic dystrophy, left
upper extremity.  

PLAN/DISCUSSION:
I went over the above-stated findings with the
patient.  I am going to be doing chronic pain
management for her.  I am going to slightly
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increase her Hydrodone to 10/325, dispensing 60
over the next month.  I am going to give her
Spironolactone for the relative tissue puffiness
that I witnessed.  I am going to increase the
strength of the anti-inflammatory to Ibuprofen,
600 mg, and gave her some Ambien for sleep.  

I encouraged her to do her physical therapy
exercises and actually showed her some exercises
regarding increased strength of the hand intrinsic
muscles as well as the shoulder.  I told her I
would reevaluate her in one month and continue to
participate in her chronic pain program.  I am
also keeping her off work through 06/01/12.  

The claimant entered into a Mediation Settlement

Agreement with the respondent-employer on April 25, 2012. 

The Mediation Settlement Agreement included the following

language:

7.  As evidence of a good faith effort to resolve
EEOC Charge Number 493-2012-00562, Respondent
offers and Charging Party accepts the following
proposal of settlement or (the parties agree):
A.  The Respondent agrees to pay to Charging Party
and her attorney the sum of Sixty Thousand Dollars
($60,000.00) as lost wages, in which all
applicable federal, state and local taxes will be
withheld on this sum....

The claimant informed a managing partner for the

respondent on April 27, 2012, “I hereby resign from my

position of mobile radiologist technician, in keeping with

the terms of our settlement through EEOC charge number 493-

2012-00562.”    
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The record includes a note from Dr. Piechal’s office

dated May 22, 2012 which indicated, “Continued off work

indefinitely.”  

A hearing was held on August 22, 2012.  The claimant

testified that she did not benefit from injections, physical

therapy, or chiropractic treatment.  The claimant testified

that she continued to treat with Dr. Piechal.  The claimant

testified on direct examination:

Q.  What do you do now during your average day?

A.  When I get up, I’ll take my medications.  I’m
up for a couple of hours and then the medication
just makes me drowsy and I’ll fall asleep.  A lot
of the times it’ll be in the chair and then
upright position because I can’t lay down flat. 
And the doctor gave me Ambien to help me sleep at
night....

Q.  Now, the way you’re feeling now physically, is
that - can you compare that, how you’re feeling
now physically, with how you were feeling soon
after this motor vehicle accident occurred?

A.  I’m pretty much at a plateau.  I have a
constant pain level every day.  I mean I can -
it’s never low - a two anymore; it’s a two or
higher.  I go every day having pain down my left
side.  Turning my head.  There’s times I’ll try to
drive to the store, and I have to turn around and
go back home because I can’t do it.

The claimant agreed on cross-examination that she was

able to drive.  The claimant agreed on cross-examination
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that she had traveled to Illinois, and that she had been to

a casino in Siloam Springs on two occasions.      

An administrative law judge filed an opinion on

September 27, 2012.  The administrative law judge found that

the respondent was not entitled to reimbursement of the

$60,000.00 paid the claimant in accordance with the terms of

the Mediation Settlement Agreement, because said sum was not

an “advance payment of compensation” in accordance with Ark.

Code Ann. §11-9-807(a)(Repl. 2002).  The respondent states

in its brief that it does not appeal that finding to the

Full Commission.    

The administrative law judge otherwise found that the

claimant proved she sustained compensable injuries.  The

administrative law judge awarded medical treatment and

temporary total disability benefits.  The respondent appeals

those findings to the Full Commission.

II.  ADJUDICATION

A.  Compensability

Act 796 of 1993, as codified at Ark. Code Ann. §11-9-

102(4)(Repl. 2002), provides:

(A) “Compensable injury” means:
(i) An accidental injury causing internal or
external physical harm to the body ...
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arising out of and in the course of employment and
which requires medical services or results in
disability or death.  An injury is “accidental”
only if it is caused by a specific incident and is
identifiable by time and place of occurrence[.]

A compensable injury must be established by medical

evidence supported by objective findings.  Ark. Code Ann.

§11-9-102(4)(D)(Repl. 2002).  “Objective findings” are those

findings which cannot come under the voluntary control of

the patient.  Ark. Code Ann. §11-9-102(16)(A)(i)(Repl.

2002).  

The claimant has the burden of proving by a

preponderance of the evidence that she sustained a

compensable injury.  Ark. Code Ann. §11-9-102(4)(E)(i)(Repl.

2002).  Preponderance of the evidence means the evidence

having greater weight or convincing force.  Metropolitan

Nat’l Bank v. La Sher Oil Co., 81 Ark. App. 269, 101 S.W.3d

252 (2003).  

  An administrative law judge found in the present

matter, “4.  Claimant has met her burden of proving by a

preponderance of the evidence that she suffered compensable

injuries to her cervical and thoracic spine and to the left

shoulder and arm to the extent that her problems with left

shoulder and arm are the result of pain radiating from the
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cervical or thoracic spine.”  The Full Commission finds that

the claimant proved she sustained a compensable injury in

the form of a cervical and thoracic strain.  

The claimant testified that she was involved in an

accident on September 29, 2011 while driving a company

vehicle.  A representative of the respondent-employer

subsequently notified a legal representative that the

accident occurred while the claimant was “performing her

daily work duties as a portable x-ray technician for our

company.”  The claimant testified that she felt pain and

“spasm-like feelings” on the left side of her neck, left

arm, and shoulder.  X-rays of the claimant’s left shoulder,

cervical spine, and thoracic spine on September 29, 2011

were all normal.  Dr. Hernandez’s impression was left

shoulder pain, acute cervical strain, and acute dorsal

strain.  Dr. Heim examined the claimant on October 5, 2011

and reported “spasms in the cervical and upper thoracic

region.”  The evidence demonstrates that Dr. Heim’s report

of spasm was based on his physical examination of the

claimant.  Muscle spasms can constitute objective medical

findings to support compensability.  See Estridge v. Waste

Management, 343 Ark. 276, 33 S.W.3d 167 (2000). 
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The Full Commission finds that the claimant proved by a

preponderance of the evidence that she sustained a

compensable injury in the form of a cervical and thoracic

strain.  The claimant proved that she sustained an

accidental injury causing physical harm, i.e., a cervical

and thoracic strain, as a result of the September 29, 2011

motor vehicle accident.  The claimant proved that the

accidental injury arose out of and in the course of

employment, required medical services, and resulted in

disability.  The injury was caused by a specific incident

and was identifiable by time and place of occurrence on

September 29, 2011.  The claimant established a compensable

injury by medical evidence supported by objective findings,

namely, the report of muscle spasm in the claimant’s

cervical and thoracic region as observed and reported by Dr.

Heim on October 5, 2011.  The claimant did not prove by a

preponderance of the evidence that she sustained a

compensable injury to her head, lower back, left shoulder,

or arm.  

B.  Medical Treatment

The employer shall promptly provide for an injured

employee such medical treatment as may be reasonably
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necessary in connection with the injury received by the

employee.  Ark. Code Ann. §11-9-508(a)(Repl. 2002).  The

employee has the burden of proving by a preponderance of the

evidence that medical treatment is reasonably necessary. 

Stone v. Dollar General Stores, 91 Ark. App. 260, 209 S.W.3d

445 (2005).  What constitutes reasonably necessary medical

treatment is a question of fact for the Commission.  Wright

Contracting Co. v. Randall, 12 Ark. App. 358, 676 S.W.2d 750

(1984).  

An administrative law judge found in the present

matter, “5.  Respondent is liable for payment of all

reasonable and necessary medical treatment provided in

connection with claimant’s compensable cervical and thoracic

spine injuries.”  The Full Commission affirms this finding. 

The claimant sustained a compensable cervical and thoracic

strain on September 29, 2011.  The claimant testified that

the respondent had not paid any of her medical bills

following the compensable injury.  The evidence demonstrates

that treatment and diagnostic testing provided by Dr.

Hernandez, Dr. Heim, Dr. Katz, Dr. Ennis, Dr. Wulf, Dr.

Clay, and Dr. Piechal was reasonably necessary in connection

with the compensable injury.  The Full Commission finds that
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the respondent is liable for the cost of said treatment. 

The respondent is not liable for the treatment provided on

February 19, 2012 in connection with the nonwork-related

accident at Wal-Mart.  The evidence also does not

demonstrate that the February 19, 2012 accident aggravated

the claimant’s compensable cervical and thoracic strain. 

Nor does the record show that the February 19, 2012 accident

was an independent intervening cause which absolved the

respondent of liability for the claimant’s compensable

medical treatment.  

C.  Temporary Disability

Temporary total disability is that period within the

healing period in which the employee suffers a total

incapacity to earn wages.  Ark. State Hwy. Dept. v.

Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).  “Healing

period” means “that period for healing of an injury

resulting from an accident.”  Ark. Code Ann. §11-9-

102(12)(Repl. 2002).  The healing period is that period for

healing of the injury which continues until the employee is

as far restored as the permanent character of the injury

will permit.  Arkansas Highway & Transp. Dep’t v.

McWilliams, 41 Ark. App. 1, 846 S.W.2d 670 (1993).  If the
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underlying condition causing the disability has become more

stable and nothing further in the way of treatment will

improve that condition, the healing period has ended.  Id. 

The healing period has not ended so long as treatment is

administered for the healing and alleviation of the

condition.  J.A. Riggs Tractor Co. v. Etzkorn, 30 Ark. App.

200, 785 S.W.2d 51 (1990).  The determination of when the

healing period has ended is a question of fact for the

Commission.  Mad Butcher, Inc. v. Parker, 4 Ark. App. 124,

628 S.W.2d 582 (1982).  

An administrative law judge found in the present

matter, “6.  Claimant has met her burden of proving by a

preponderance of the evidence that she is entitled to

temporary total disability benefits beginning January 16,

2012 and continuing through a date yet to be determined.” 

The Full Commission affirms this finding.  The claimant

sustained a compensable cervical and thoracic strain on

September 29, 2011.  The claimant testified that she did not

return to work following the compensable injury, and the

respondent paid the claimant’s salary beginning September

29, 2011.  Dr. Katz took the claimant off work beginning in

December 2011.  Dr. Ennis opined on January 9, 2012 that the
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claimant was unable to travel because of pain resulting from

the claimant’s compensable injury.  The respondent-

employer’s office manager stated on January 9, 2012, “Connie

is still under the medical care of her attending physician. 

She will NOT be allowed to return to work until we have

received a medical release from her attending physician and

she can totally perform all areas of her job description.”  

The record does not indicate that the claimant ever

subsequently received a medical release from an attending

physician, which release the respondent-employer expressly

required before the claimant could return to work.  Nor is

there any evidence of record expressly indicating that the

claimant has reached the end of the healing period for her

compensable cervical and thoracic strain.  The respondent

paid the claimant’s salary until January 15, 2012.  An

administrative law judge found that the claimant was

entitled to temporary total disability benefits beginning

January 16, 2012 until a date yet to be determined.  We

reiterate Dr. Piechal’s note on May 22, 2012 stating that

the claimant was to continue off work “indefinitely.”  

Based on the record currently before us, therefore, the

Full Commission affirms the administrative law judge’s
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finding that the claimant proved she was entitled to

temporary total disability benefits beginning January 16,

2012 until a date yet to be determined.  The claimant proved

by a preponderance of the evidence that she remained within

a healing period and was totally incapacitated to earn wages

beginning January 16, 2012 until a date yet to be

determined.  

D.  Credit for compensation or wages paid

Ark. Code Ann. §11-9-807(Repl. 2002) provides:

(a) If the employer has made advance payments for
compensation, the employer shall be entitled to be
reimbursed out of any unpaid installment or
installments of compensation due.  
(b) If the injured employee receives full wages
during disability, he or she shall not be entitled
to compensation during the period.

  
In the present matter, the respondent on appeal to the

Full Commission does not contend that it is entitled to a

credit in accordance with Ark. Code Ann. §11-9-807(a)(Repl.

2002).  The respondent instead argues, pursuant to Ark. Code

Ann. §11-9-807(b)(Repl. 2002), that it is entitled to a

credit for $60,000.00 in lost wages it paid the claimant

according to the terms of the Mediation Settlement Agreement

on April 25, 2012.  The Full Commission agrees.  Ark. Code

Ann. §11-9-807(b)(Repl. 2002) expressly provides that an
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injured employee shall not be entitled during the period

that she receives full wages.  Pursuant to a Mediation

Settlement Agreement, the respondent-employer paid the

claimant the sum of $60,000.00 in “lost wages, in which all

applicable federal, state and local taxes will be withheld

on this sum.”  The Full Commission finds that the

respondent-employer is entitled to a credit for lump sum

wages that it paid the claimant in April 2012.  

Based on our de novo review of the entire record

currently before us, the Full Commission finds that the

claimant proved by a preponderance of the evidence that she

sustained a compensable cervical and thoracic strain.  The

claimant proved that the medical treatment of record

provided for her cervical and thoracic strain was reasonably

necessary.  The claimant proved that she was entitled to

temporary total disability benefits beginning January 16,

2012 until a date yet to be determined.  The Full Commission

notes that there are currently no medical reports of record

indicating that the claimant has reached the end of the

healing period for her cervical and thoracic strain.  The

respondent did not prove that the claimant is judicially

estopped from asserting entitlement to temporary total
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disability benefits in accordance with Dupwe v. Wallace, 355

Ark. 521, 140 S.W.3d 464 (2004).  In accordance with Ark.

Code Ann. §11-9-807(b)(Repl. 2002), the respondent proved

that it was entitled to a credit for wages paid the claimant

according to the terms of the April 25, 2012 Mediation

Settlement Agreement.    

The claimant’s attorney is entitled to fees for legal

services in accordance with Ark. Code Ann. §11-9-

715(a)(Repl. 2002).  For prevailing on appeal, the

claimant’s attorney is entitled to an additional fee of five

hundred dollars ($500), pursuant to Ark. Code Ann. §11-9-

715(b)(Repl. 2002).

IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

                                                       
                        KAREN H. McKINNEY, Commissioner

Commissioner Hood concurs, in part, and dissents, in part.

CONCURRING AND DISSENTING OPINION

          After a de novo review of the entire record, I

concur, in part with, but must respectfully dissent, in

part, from the majority opinion. 
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          I agree with the majority in finding that the

claimant sustained a compensable injury to the cervical and

thoracic regions of her back.  I note that the claimant has

symptoms in her left shoulder and arm that are related to

the cervical and thoracic injuries.  Treatment of those

symptoms is related to the compensable cervical and thoracic

injuries.  I also agree with the majority finding concerning

medical benefits and temporary total disability benefits.

          I disagree with the majority on the issue of

credit for money paid to the claimant under the terms of a

Mediation Settlement Agreement arising out of an EEOC claim. 

Ark. Code Ann. Section 11-9-807(b) states that “if the

injured employee receives full wages during disability, he

or she shall not be entitled to compensation during the

period.”  The majority finds that, because the claimant

received $60,000 in “lost wages, in which all applicable

federal, state and local taxes will be withheld on this

sum,” the uninsured employer is entitled to a credit in that

amount against indemnity benefits owed the claimant.  This

payment was made in April 2012.  

          The claimant and the uninsured employer settled an

EEOC claim arising out of the circumstances surrounding her
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injury and termination on January 26, 2012.  The claimant is

entitled to temporary total disability benefits beginning on

January 16, 2012.  First of all, for the period between

January 16 and January 26, no credit is allowable, because

the settlement was based upon the facts surrounding her

termination date of January 26, not January 16.  I would not

give the uninsured employer a credit for the amount paid in

the settlement as the payment was to avoid further action by

the claimant and the EEOC based upon the uninsured

employer’s discriminatory behavior toward the claimant, and

not out of an intent to pay the claimant wages.  The

uninsured employer has actively avoided its legal

obligations to the claimant in terms of the Arkansas Workers

Compensation or federal equal employment opportunity

provisions.

          For the foregoing reasons, I concur, in part with,

but must respectfully dissent, in part, from the majority

opinion.

______________________________
PHILIP A. HOOD, Commissioner


