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OPINION AND ORDER

Respondents appeal the decision of an

Administrative Law Judge filed on November 20, 2012, finding

that the claimant has proven by a preponderance of the

evidence that she sustained a compensable injury on October

27, 2011, while performing employment services for the

respondent School District.  Our carefully conducted de novo

review of this claim in its entirety reveals that the
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claimant has failed to prove by a preponderance of the

evidence that she was performing employment services at the

time of her slip-and-fall accident of October 27, 2011. 

Therefore, compensability of the claimant’s injuries is

denied and the decision of the Administrative Law Judge

reversed.

The record shows that the claimant, who was 65

years old at the time of the August 27, 2012, hearing, had

worked for the respondent School District for 18 years at

the time of the accident of October 27, 2011.  At the time

this incident occurred, the claimant worked both as a school

bus driver and as a classroom teacher’s aide.  The claimant,

who still drives a bus for the respondent School District,

alleges that she was discharging her duties as a school bus

driver when she tripped over a tire stop and fell, breaking

her right leg and causing a temporary stress injury to her

shoulder.

The claimant’s testimony with regard to the

specifics of this incident reflects that her duties as a bus

driver included a daily inspection of her assigned school

bus.  “I had to get to the bus yard. Do my bus inspection.

Sign in, do my inspection slip, and then leave for my

route,” she explained.  The claimant testified that she
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picked up around eight children on her daily route, which

took approximately an hour and fifteen minutes to complete

each morning.  Upon dropping the children off at their

designated school, the claimant parked her bus back at the

yard, then went to her classroom to begin her duties as a

teacher’s aide.  The claimant testified that her classroom

duties began at approximately 8:30 each morning, until 2:30

in the afternoon.  At that time, she proceeded back to the

yard to commence her afternoon bus route.  

The claimant described the events leading up to

the accident on the morning of October 27, 2011, as follows:

My husband dropped me off at
the gate. There is a gate
there that we go in. And I had
my umbrella and everything. It
is raining. I walked into the
gate. Headed toward my bus and
saw that Bus 84 was still
there, and so I couldn’t get
between two buses with my
umbrella up, and so I stepped
across to go where another bus
had left. There are like four
buses that line up together
right there as you get to my
bus. Bus 87 had pulled out and
I walked through that open
space so that I could go ahead
and get to my bus and finish
my inspection.

The claimant then explained the specifics of this
inspection as follows:
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Well, you have to ascertain
whether the bus is in the
right spot. Sometimes the
mechanics will have it pulled
into the garage for one thing
or another. You have to
ascertain whether there is any
leaning or problems with the
bus. You have see if there are
any spills underneath. See if
the springs are okay. You have
to do a brake test, which
involves letting out all the
air in the air brakes and then
starting it and having it pull
back up to capacity, and the
alarm will go off at the time
or stop going off at that
time. Then you have to check
to see if you have fuel. If
your gauges are all intact.
You will have to check to see
if your fire extinguisher is
there. Your - - I am not
thinking very clearly - - your
things that you set out on the
road if you are stopped are
there where they are supposed
to be. You check for any
damage on the bus. Check all
you lights, your four ways,
your eight ways, turn signals,
your horn, your window
washers, your wipers. That is
about it that I can think of
right of now.

The claimant later added that she kicked the tires

each morning to check for proper inflation.  

The claimant agreed that this inspection is done

each morning, and she stated that it begins with a visual of
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the outside of the bus.  The claimant stated that once the

inspection is completed, she normally turns the bus off,

then walks inside the facility to sign in and fill out her

inspection form.  Afterwards, she returns to the bus with

her pink slip showing that she completed the morning

inspection.  The claimant stated that she then begins her

morning bus route. 

According to the claimant, all bus drivers are

required to report ten minutes before their scheduled

departure in order to do their inspections.  The claimant

stated that her scheduled departure time is 7:00 a.m.;

therefore, her daily inspection  routinely begins at 6:50

each morning.  

The claimant stated that after her husband dropped

her off on the morning in question, she apparently hung her

foot on the tire stop she stepped over on her way to her

bus.  The claimant stated that she landed on her left side,

and that she broke her right leg.  The claimant stated that

others who had apparently seen her fall rushed to her

assistance as she found her cell phone to call her husband. 

The claimant was transported by ambulance to a nearby

hospital for emergency treatment.  The claimant stated that
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in addition to a broken leg, she sustained a temporary

stress injury to her shoulder which had resolved as of her

follow-up appointment with Dr. Bylak several days later. 

The record contains a DVD and transcript of a

recorded telephone conversation between Misty Thompson of

the Arkansas School Boards Association, and the claimant on

November 1, 2011.  When questioned by Ms. Thompson

concerning the incident of October 27, 2011, the claimant

responded as follows:

Q. Do you remember what time
you got hurt, Norma?

A. It was about 6:45.

Q. In the morning?

A. Yeah.

Q. What time did you go in and
start working Thursday
morning? Do you remember?

A. Well, I just was walking
into the bus yard to get on my
bus. And so right about 6:45
cause it happened right after
I got inside the bus yard. 

When asked of her exact location at the time of

the incident, the claimant responded:

I was just inside the bus yard
when, you know where the buses
are parked? I was getting
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ready. I was walking to my
bus. And I tripped over one of
the tire stops. I don’t know
if that’s - you know where you
[-] when you pull into a
parking space. It’s that place
of concrete there to stop your
tire so you don’t go pastthat
(sic).

The claimant reported to Ms. Thompson that it was

raining, it was dark, and that she had her hands full with

her umbrella and purse.  The claimant stated further, “I was

just trying to get to my bus, and tripped over that thing

and fell.”   When asked whether she had already clocked in

at the time of the incident, the claimant answered as

follows:

A. No. I was on my way to my
bus to put my packages down
and start my inspection. We
don’t clock in. We sign in.

Q. Okay. So you were coming
from your vehicle?

A. Yes.

Q. And do you keep the keys to
the bus with you?

A. Yes.

Q. Okay. And so you were
walking from your personal
vehicle to your bus?

A. Yes. My husband had dropped
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me off and I had gone into the
bus yard. And I was- I’m
getting feed back.

 
After Ms. Thompson repeated the
question, the claimant continued ...

A. Yeah. And I was about- oh,
my bus is like- I was like 2
buses down. And the space of
some of the buses was narrow
because we park really close
to each other. And it’s more
than an umbrella width,
because (inaudible) extended
the umbrella.

Q. Uh-huh.

A. And so one of the buses
already left and so I decided
to go that way. So I could go
around in front of my bus, and
be able to get into the bus
without lowering the umbrella
for that length of time. And
so that’s what I did.
Unfortunately, I forgot about
the bus stop or the tire stops
there. And I tripped over
that.

The claimant later confirmed to Ms. Thompson that

in addition to her umbrella and purse, she was carrying a

jacket and drink cup at the time the incident occurred.

At the hearing of August 27, 2012, the claimant

agreed that it was “pouring down rain” at the time the

incident occurred.  Further, the claimant admitted that she
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had not begun her inside inspection of the bus when she

tripped and fell in the bus yard.  The claimant stated that

the only thing she had done prior to the incident was

visually confirm that her bus was in the yard and check to

see if the back end of the bus was level. 

Several photographs of the bus yard were included

as exhibits in the record.  Upon examining these

photographs, the claimant generally agreed that they

accurately depicted how the buses are usually parked.  When

questioned about a statement she made during deposition,

wherein she described having “glanced” over to see if her

bus was there and level on the morning of October 27, 2011,

the claimant responded, “It is part of the inspection. It is

something you learn how to do.”  In further testimony, the

claimant admitted that after she glanced towards her bus,

she then turned away in order to find an adequate space to

walk with her umbrella.  More specifically, the claimant

stated as follows:

I walked down a little ways to
the vacant space and tried to
determine whether there was
enough room to get through.
There wasn’t enough room to
get through, so I turned to
the right through a vacant
space where 87 had pulled out. 
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When pressed further for details, the claimant

admitted that she was carrying her purse, drink cup, and

jacket in addition to her umbrella at that particular time. 

The claimant contended  that she was carrying all of these

items while performing her inspection in dark, rainy

conditions.  The claimant conceded, however, that she had

discontinued her visual inspection and that she had not

placed any of her personal items in the bus at the time she

tripped and fell over the tire stop.  Further, the claimant

agreed that she had not performed any of the other tasks of

her inspection at that time. 

Upon redirect-examination, the claimant confirmed

that she had actually doubled back when she tripped over the

tire stop.  The claimant’s testimony in this regard is as

follows: 

Q. Now, how far towards your
bus had you walked before you
made your first turn?

A. Well, it’s hard to say
because I think I doubled back
a little bit because I had - -
I realized that I wasn’t going
to be able to get through
there [between her bus and the
bus parked next to it] with my
umbrella.  
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The claimant agreed that the empty space in which

she had intended to walk was parallel to her bus, and

between two other buses, neither of which was hers.  In

later testimony the claimant admitted that she intended to

put her things away before she started the interior

inspection of her bus.  She then stated that she had

intended finishing the outside portion of the inspection

once the inside inspection was complete. The claimant stated

that there is no specific order in which an inspection must

be made.  Further, the claimant affirmed that buses are not

parked in numerical order. 

Finally, we note that the record is devoid of

medical documents verifying the claimant’s specific

injuries.

The issue of compensability in this claim turns on

whether the claimant was performing employment services at

the time of her October 27, 2011, accident.  In order for an

accidental injury to be compensable, it must arise out of

and in the course of employment.  Ark. Code Ann. § 11-9-

102(4)(A)(i) (Supp. 2009). Further, a compensable injury

does not include an injury that is inflicted upon the

employee at a time when employment services are not being
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performed.  Ark. Code Ann. § 11-9-102(4)(B)(iii)(Supp.

2009).  The phrase “in the course of employment” and the

term “employment services” are not defined in the Workers’

Compensation Act.  Texarkana Sch. Dist. v. Conner, 373 Ark.

372, 284 S.W.3d 57 (2008). 

An employee is performing employment services when

he or she is doing something that is generally required by

his or her employer.  Id.; Pifer v. Single Source Transp.,

347 Ark. 851, 69 S.W.3d 1 (2002).  The Commission uses the

same test to determine whether an employee is performing

employment services as we do when determining whether an

employee is acting within the course and scope of

employment.  Jivan v. Econ. Inn & Suites, 370 Ark. 414, 260

S.W.3d 281 (2007).   The test is whether the injury occurred

within the time and space boundaries of the employment, when

the employee was carrying out the employer’s purpose or

advancing the employers interest, directly or indirectly.

Id.

In Conner, 373 Ark. 372, 284 S.W.3d 57, the Court

stated that where it was clear that the injury occurred

outside the time and space boundaries of employment, the

critical inquiry is whether the interests of the employer
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were being directly or indirectly advanced by the employee

at the time of the injury. Moreover, the issue of whether an

employee was performing employment services within the

course of employment depends on the particular facts and

circumstances of each case. Id.

The facts of this claim are somewhat unique, in

that the claimant’s testimony reflects that she had begun

her bus inspection, which was a daily requirement of her

job, then admittedly stopped in order to walk to her bus. 

Shortly thereafter, the claimant tripped and fell.  A full

review of the record, however, demonstrates that this

version of events differs from statements the claimant made

to Ms. Thompson contemporaneously with the incident in

question.  It also varies from statements that the claimant

made during deposition.  More specifically, on November 1,

2011, the claimant reported to Ms. Thompson that she was on

her way to her bus to put her packages down then start her

inspection when the accident occurred.  During deposition,

however, the claimant indicated that she had begun her

morning bus inspection by having “glanced” over to see if

her bus was there and level.  

The claimant testified during the hearing of
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August 27, 2012, that ascertaining whether the bus is in the

right spot and whether there are any leaning problems with

the bus is part of the morning inspection.  The claimant

further testified that filling out an inspection slip each

morning showing that each task required in the inspection

has been completed is a regular part of her job duties.  The

record is devoid, however, of documentary evidence verifying

precisely what tasks are included in the inspection. 

Therefore, we would have to resort to speculation in order

to conclude that verifying that a driver’s assigned bus is

in the yard each morning is a formal part of the inspection

requirements.  Certainly, logic dictates that a driver’s

assigned bus being in the yard is necessary in order for

that driver to do her job.  Thus, reasonable minds could

conclude that verifying that her bus was in the yard on the

morning of October 27, 2011, was logically something that

the claimant would do regardless as to whether it was an

official part of the inspection process.  Moreover, the

claimant’s testimony was, in fact, consistent in this regard

in that she indicated to Ms. Thompson, during her

deposition, and at the hearing that she had visually located

her bus and was walking towards it when the accident
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occurred.  However, because the compensability of the

claimant’s injuries hinges on whether the claimant was

actually engaged in activity required by her employer at the

time of her accident, the fact that the claimant had

visually located her bus and had checked to see if it was

leaning does not satisfy her burden of proof.  

Based on the photographs submitted into evidence

and the claimant’s corroborating testimony, upon entering

the bus yard, the back of the claimant’s bus was all that

was visible to her pursuant to the position in which the

buses are parked.  Therefore, upon glancing at her bus on

the morning in question, the claimant would have only been

able to ascertain whether the back of the bus was level. 

The claimant’s testimony indicates that she was not only

required to check the back, but also the front of the bus

for leaning issues as part of her daily inspection.  We

further note that the claimant admitted that it was dark and

“pouring down rain” on the morning in question, undoubtedly

making visibility difficult.  Therefore, while we find it

credible that the claimant did in fact glance over to verify

that her bus was in the yard on the morning of October 27,

2011, we question the veracity of the claimant’s testimony
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that she had literally begun her inspection simply by the

act of locating her bus and ascertaining therefrom that the

back of the bus was not leaning.  Based on the totality of

the evidence, it is more likely than not that the claimant

entered the bus yard on the morning in question, glanced

over to verify that her bus was in the yard, perhaps taking

note that the back did not appear to be leaning, then,

realizing that she could not fit between two buses with her

umbrella, doubled-back in order to find adequate passage in

order to proceed to her bus and begin her inspection.  This

conclusion is not only consistent with the claimant’s

testimony, but it is supported by (1) the claimant’s

admission that at the time of the accident she had stopped

her inspection and was simply trying to find an adequate

space to accommodate her umbrella on her way to her bus, and

(2) her statements to Ms. Thompson indicating that she had

not started her inspection when the accident occurred.

In determining that the claimant was performing

employment  services at the time of her accident, the

Administrative Law Judge relied on the case of Wal Mart

Stores, Inc. v. Sands, 80 Ark. App. 51, 91 S.W.3d 93 (2002). 

We find that the facts in Sands are not analogous to this
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claim.  In Sands, the claimant was injured as she was

placing personal items in her locker at the end of a

designated break in the middle of her shift, as was required

by her employer as part of an elaborate loss-prevention

system.  The court found that the claimant was performing

employment services at the time of her injury, in that her

injury occurred within the time and space boundaries of her

employment, while the claimant was carrying out the

employer’s purpose or advancing its interest.  In the

present claim, the claimant was neither on break, nor was

she carrying out the employer’s interest or advancing its

purpose while seeking a path to her bus that would

accommodate her umbrella.  Rather, the claimant was carrying

out her purpose and advancing her own interest by this

activity.  Further, regardless as to whether the act of

visually locating her bus and mentally noting whether or not

the back end was leaning constitutes employment services, in

the sense that the claimant claims that those activities are

part of the daily inspection process, she admittedly ceased

her inspection upon realizing that her umbrella would not

fit between the buses, and she doubled-back to find a more

accommodating path.
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The court has held that merely being on the

employer’s premises when an accident occurs does not

constitute employment services.  See, Hightower v. Newark

Pub. Sch. Sys., 57 Ark. App. 159, 943 S.W.2d 608 (1997). 

Here, the claimant was undeniably on the employer’s premises

when the accident occurred, and, arguably, she had begun a

cursory inspection of her bus just prior to the incident. 

However, in reviewing the claimant’s testimony concerning

the multiple tasks involved in the inspection, it is evident

that this is a process that must be performed in close

proximity to the bus.  For example, the claimant stated she

must check both the rear and front of the bus for leaning,

which would obviously require that she be able to walk

around the bus.  Further, the claimant stated that as part

of her outside inspection she kicked the tires to check

inflation, checked the springs, and looked under the bus for

spills: also tasks that would require being in close

proximity to the bus.  We note that the claimant agreed that

she had not performed any of the other outside tasks at that

time of her accident, nor did she intend to before she had

put her things away and inspected the inside.  The claimant

never made it to her bus on the morning of October 27, 2011;
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therefore, she did not perform any inside activities, such

as checking the brakes, fuel, lights, signals, wipers, and

emergency equipment.  In addition, the claimant admitted

that she was still carrying her personal items when the

accident occurred. 

Finally, the most compelling evidence supporting a

conclusion that the claimant had not officially started her

morning inspection at the time of her accident is found in

the statements she made to Ms. Thompson.  More specifically,

claimant stated:

I was just trying to get to my
bus, and tripped over that
thing and fell. ...

 
Well, I just was walking into
the bus yard to get on my bus.
And so right about 6:45 cause
it happened right after I got
inside the bus yard. ...

I was just inside the bus yard
when, you know where the buses
are parked? I was getting
ready. I was walking to my
bus. And I tripped over one of
the tire stops. ...

I was on my way to my bus to
put my packages down and start
my inspection.

Considering the proximity of these statements to

the date of the accident and the progressive variation of
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the claimant’s account of the incident over time, we find

the statements that the claimant made to Ms. Thompson are

more credible than other statements she later made

concerning her accident.

Based upon the above and foregoing, we find that

the weight of the credible evidence in this claim shows that

the claimant had not started her daily inspection at the

time of her accident on October 27, 2011.  Even if, for the

sake of argument only, the act of glancing at her bus in

order to ascertain that it was in the yard and that the rear

end was level constituted the claimant having started her

inspection, by her own admission she had stopped performing

her inspection and was simply en route to her bus in order

to put her personal belongings away and begin her full

inspection when she tripped and fell over the tire stop. 

Therefore, we find that the claimant was advancing her own

interest and carrying out her own purpose at the time of the

accident.  Furthermore, we find that the claimant has failed

to prove by a preponderance of the evidence that her injury

occurred within the time and space boundaries of the

employment, when she was carrying out the employer’s purpose

or advancing the employers interest, directly or indirectly. 
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Consequently, the claimant has failed to prove by a

preponderance of the evidence that she was performing

employment services when she tripped and fell on the morning

of October 27, 2011.  Therefore, the decision of the

Administrative Law Judge is hereby reversed and dismissed.   

                               
                         A. WATSON BELL, Chairman

                                
               KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the entire record,

I must respectfully dissent from the majority opinion. 

I find that the claimant has proven that she was

performing employment services at the time of her slip

and fall accident on October 27, 2011, that her injury

was compensable, and that she is entitled to medical and

indemnity benefits. 

The claimant testified that her job as a bus

driver required her to get to the bus yard, do a bus
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inspection, sign in, complete an inspection slip, and

then leave to drive her route.  She explained what was

involved in her inspection, which was performed every

morning that she drove the bus:

Well, you have to ascertain whether the bus is
in the right spot.  Sometimes the mechanics
will have it pulled into the garage for one
thing or another.  You have to ascertain
whether there is any leaning or problems with
the bus. You have to see if there is any
spills underneath.  See if the springs are
okay.  You have to do a brake test, which
involves letting out all the air in the air
brakes and then starting it and having it pull
back up to capacity, and the alarm will go off
at the time or stop going off at that time. 
They you have to check to see if you have
fuel.  If your gauges are all intact.  You
will have to check to see if your fire
extinguisher is there...  Your things that you
set out on the road if you are stopped are
there where they are supposed to be.  You
check for any damage on the bus.  Check all
your lights, your four ways, your eight ways,
turn signals, your horn, your window washers,
your wipers.

The claimant further explained that after she

completed the inspection, she would leave the bus to go

inside to sign in and fill out the inspection form.  She

took proof of her inspection back with her to the bus. 

Once her aide was on the bus, she would start her route. 

This was the way employees were encouraged to begin

their day.
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The claimant explained that on October 27,

2011, she had arrived before 7:00 am to begin her

inspection, to be able to leave to begin her route at

7:00 am.  She approached her bus, ascertained that it

was there, and that the bus parked next to hers had not

left yet.  The claimant observed that her bus was

present and level.  It did not require more than a

glance.  She could look at the bus and see that it was

level: “It is something you learn how to do.”  There was

a photograph introduced into evidence showing her bus as

she would have seen it as she approached.  She stated

that, from that perspective, she could tell that the bus

was level.  She explained that if “either of the tires

were flat, it would have been sinking one way or the

other.  You can tell that.”  

The claimant stated that next, she tried to

determine if she could get between the buses with her

umbrella up, because it was raining.  She could not. 

She had to walk through an empty space to get to her

bus, and as she was going around the buses that were too

close together, she tripped on the tire stop in the

empty space and fell.  She had not been inside the bus
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yet.  She was in the process of performing her usual

routine morning inspection at the time she fell.  Had

she not fallen, she would have walked to the front of

the bus to make sure it was level, walked around the bus

to finish the outside inspection, thumped the tires,

then she would get into the bus, stow her belongings and

do her inside inspection.  

EMPLOYMENT SERVICES

The claimant must prove that the injury arose

out of and in the course of employment according to Ark.

Code Ann. Section 11-9-102(4(A)(i).  If an employee is

not performing employment services at the time of the

injury, then the injury is not compensable.  The term

"employment services" is not defined in the Arkansas

Workers' Compensation Act, but the Supreme Court has

stated that “an employee performs employment services

when doing something that is generally required by the

employer.”  CV'S Family Foods v. Caverly, 2009 Ark. App.

114, 2 (2009)(citing Wallace v. West Fraser South, Inc.,

365 Ark. 68, 225 S.W.3d 361 (2006)); Texarkana v.

Conner, 373 Ark. 372, 376 (2008).  The test for

“employment services” is “the same as that used to
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determine whether an employee was acting within the

course of employment, i.e., whether the injury occurred

within the time and space boundaries of the employment,

when the employee was carrying out the employer's

purpose or advancing the employer's interest directly or

indirectly.”  Id.  

The courts have found that activities in which

claimants were engaged outside of work hours or while on

break were employment services.  In CV'S Family Foods v.

Caverly, 2009 Ark. App. 114 (2009), the claimant was the

night manager of the appellant grocery store.  He was

injured escorting a sixteen-year-old employee to her

vehicle in the store parking lot after dark and after

the store had closed.  The Court of Appeals held that he

was performing employment services:

Watching the young employee to ensure her
safety at night was more than gentlemanly and
laudable: it was an activity that came within
the scope of his oversight, and it benefitted
the employer by ensuring the safety of a
trained and valuable employee, and by helping
establish a record of safety on the premises
that would benefit the employer in its
attempts to recruit future employees and to
alleviate any fears that potential customers
might have about the safety of the parking lot
after dark.

In Texarkana v. Conner, 373 Ark. 372 (2008),
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the claimant was injured opening a locked gate to a

parking lot.  He was returning from a break in his

vehicle, and the normal entrance to the parking lot was

blocked.  His intent was to park and go to the cafeteria

to eat lunch, where he would be on call to perform his

job duties if necessary.  By creating access to the

parking lot, he was advancing his employer's interests,

even if he was the only employee seeking access at that

time.  The Court stated that the pertinent question was

whether the employer's interests were advanced by the

employee at the time he unlocked the gates and injured

himself.  Thus, according to the Arkansas Supreme Court,

the fact that “an injury occurs outside the time and

space boundaries of the employment” does not bar a

finding that an employee was engaged in employment

services at the time of an injury.

In Witt v. Allen & Son, Inc., CA08-1302 (Ark.

App. 9-2-2009), the claimant was engaged in employment

services, where he was injured in a motor vehicle

accident.  He was not on the clock at the time of the

accident, but he had already met with other employees to

organize the work plan for the day.  Another employee



Ness - G109129                 27

was driving him to one job site to pick up a tractor to

take to another job site, at the time of the accident.

In a pair of cases which are very apposite to

the current claim, the claimants were injured before

they were officially “on the clock”, but while they were

performing employment services by serving the interests

of the employer.  In Caffey v. Sanyo Mfg. Corp., 85 Ark.

App. 342, 154 S.W.3d 274 (2004), the claimant slipped

and fell in her employer's manufacturing plant just

minutes before she clocked in at the beginning of her

shift.  She arrived at the plant in plenty of time to

get to her position on time, and as required by her

employer, she went through a multi-step security process

to gain entry to work.  Her behavior, for which she was

not compensated, was required by the employer and

advanced the employer's interests in security, and

therefore, she was performing employment services at the

time of her fall.  In that opinion, the court noted

Shults v. Pulaski County Special School District, 63

Ark. App. 171, 976 S.W.2d 399 (1998), in which the

claimant, a school custodian who had just arrived at

work and had not clocked in, fell while entering the
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school building to disarm the alarm. This court found

the injury compensable because the claimant was on his

way to check the alarm system, a duty that advanced his

employer's interest.  

The Court of Appeals, in Foster v. Express

Personnel Ser., 93 Ark. App. 496, 222 S.W.3d 218 (2006),

relied upon the Caffey and Shults decisions.  The

Commission found that the claimant was not performing

employment services when she was injured, because she

was injured in an area in which employment services were

expected of her and was furthering her employer's

interests when she was injured.  The Court reversed and

remanded the claim to the Commission, because

“regardless of the fact that Foster had not reached her

desk or the cashier's desk or was outside of the

building in which her office was located, she was

unquestionably injured in an area in which employment

services were expected of her.”  The issue was not

whether she was “on the clock” or whether she was on her

way to her desk or to the cashier's desk to pick up

papers to process.  “Rather, the issue is whether the

injury occurred within the time and space boundaries of
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the employment when Foster was carrying out the

employer's purpose or advancing its interests directly

or indirectly.”  The Court found the facts in Foster

even more compelling than the Caffey case, where the

Foster claimant would have been required to perform

duties as soon as she arrived at the facility, where the

Caffey claimant would not be so required until at her

station and at a prescribed time.

In Barrett v. C.L. Swanson Corp., 2010 Ark.

App. 91 (2010), the claimant had clocked out but was

injured in an area where employment services were

expected of her.  Her activity at the time of the

injury, checking the mailbox and fax machine at the end

of the day, advanced the employer's interests.  This was

an activity performed regularly by the claimant for an

extended period at the request of her employer.

In Wallace v. West Fraser South, 365 Ark. 68,

225 S.W.3d 361 (2006), the Commission had found that,

because Wallace was “on a break” at the time he twisted

his knee, he was not performing employment services when

he fell.  The Supreme Court disagreed, because the

claimant was returning from a break, because he could be
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called back to work at any time during his break and

that this had occurred in the past, and because Wallace

remained on the clock and was not able to leave his

workplace during his break.  See also White v.

Georgia-Pac. Corp., 339 Ark. 474, 6 S.W.3d 98 (1999) (an

employee required to monitor his work area while he was

taking a smoke break was performing employment

services).

ANALYSIS

In the current claim, the claimant was on the

work premises at a time and place in which she was

expected to perform employment services, in the form of

inspecting her bus.  This was a requirement of the

employer before she could begin her primary work

function of driving the bus to pick up children.  The

evidence is not clear whether she was paid for her time

prior to the beginning of her route at 7:00 o’clock in

the morning, but it is clear that her work duties began

with an inspection of her bus.  In each of the cases

cited above, the timing of the claimants’ acts and the

locations of the acts were not dispositive, where the

acts themselves were for the benefit of the employer
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directly or indirectly.  

The fact that she had not performed many of

the tasks involved in the inspection process does not

change the fact that she had begun the process.  The

testimony is clear that she had actively begun the

exterior inspection of the bus, and that she was

proceeding to the front of the bus to continue the

exterior portion of the process, before moving inside. 

This is quite obviously a benefit to the employer.  If

the claimant had not performed her inspection, any

potential problem would have gone unnoticed until she

was on the public roads driving a large vehicle with the

purpose of collecting and transporting children.  She

had been directed to perform her tasks and to perform

her tasks in the order in which she did perform them, at

least up to the point that she tripped and fell.

Upon visually identifying her bus, the

claimant was required to inspect for problems, including

visually checking that her bus was in its proper

location and not in the garage and whether the rear end

of the bus was level, and to act upon any deficiencies

she found, similarly to the Caffey, Foster, Shults,
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Barrett, Wallace and White, suprae, cases in which the

claimants were in an area in which employment services

were expected of them.   

The claim is very similar to the Witt, supra,

case, in which the claimant had met other employees to

plan the work day and then rode with one employee to

pick up a tractor to deliver to the worksite.  Likewise,

the claimant had begun her duties and moved around the

buses to continue her duties.

The majority states that the claimant’s task

of checking to see that the rear of the bus and the

front of the bus were level would “obviously require”

that she walk around the bus is not accurate.   To

satisfy this requirement, the claimant would have to

observe the rear of the bus, and the claimant would have

to observe the front of the bus.  Of course the claimant

would have to get to each end of the bus, and she did

walk around the bus.  She just did so by finding a way

that accommodated her umbrella so that she would not be

wet.  Thus, the claimant was advancing the employer’s

interests by inspecting the bus and by attempting to

stay dry which would naturally leave her better able to



Ness - G109129                 33

perform her duties of driving a full-size school bus to

transport children without the distraction of being wet. 

See  Hudak-Lee v. Baxter County Reg. Hosp., 2011 Ark.

31, 378 S.W.3d 77 (2011)(taking a break to refresh

herself during unstimulating tedious work assignment by

claimant on a twelve-hour shift assigned to sit in a

darkened hospital room to supervise a potentially

suicidal patient, was for the benefit of her employer);

and Collins v. Excel Specialty Prods., 347 Ark. 811,

819, 69 S.W.3d 14, 20 (2002) (an employee's injury,

suffered while taking a restroom break, was compensable,

because the "restroom break was a necessary function and

directly or indirectly advanced the interests of the

employer").

The act of walking around the bus is similar

to the facts in Wallace, supra, in which the claimant

used a board, set out for the purpose by the employer,

to avoid an obstacle on his return from break.  That

claimant was using the path that made the most sense to

his purpose of returning to his duties, as was the

claimant in this case, during a time when he could have

been required to perform duties, as was the claimant in
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this case. 

The suggestion that the claimant’s use of a

path that allowed her to continue to use her umbrella

was some type of detour or deviation from her work is

not supported by the law or the facts.  The claimant had

to get to the front of the bus to inspect the outside

front and to get into it to do the inside inspection,

and she, and therefore the employer, benefitted from the

fact that she attempted to stay dry to perform her

duties.

The majority also doubts the credibility of

the claimant’s statement that she had begun her

inspection merely by locating the bus and checking

whether the rear was level.  First of all, there is no

credibility issue here.  It is up to the Commission to

determine when and if the claimant had begun to perform

employment services.  If the evidence supports a finding

that the claimant located her bus and checked the rear

end, even with a glance, then the claimant had begun her

inspection and therefore her performance of employment

services.  The majority even finds that the claimant

located her bus and noted that the rear end was level.  
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I note that locating her bus was important, because if

her bus was in the garage, she would have to determine

how she was to perform her route, and checking the rear

was important to determine if there was an issue with

one of the rear tires, which would have to be corrected

before she began her route with that bus or which would

have required obtaining a different bus.

The majority’s suggestion that the claimant

had stopped performing employment services when she

walked around the buses to get back to hers, after she

had started her inspection, is illogical.  The claimant

was responsible for inspecting the bus, outside and in. 

She had to have access to the bus.  She had checked out

the back of the bus and in an attempt to continue the

inspection without having to put away her umbrella and

get wet in the rain, she walked around the buses.  Not

only was it in the interest of the employer for the

claimant to inspect the bus, as she was directed and

known to do, it was in the interest of the employer for

the claimant to attempt to stay dry, so that she could

perform her job duties, driving a full-sized school bus

to transport children to school, without distraction. 
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The claimant had not gone on a break or a personal

errand or otherwise stopped performing employment

services.

I also note that there is a light pole with a

set of four lights on it in close proximity to the

claimant’s bus as shown in the photographs in evidence,

which supports the claimant’s testimony that she was

able to see that the rear of the bus was level at a

glance.

The majority focused on the claimant’s

statements in a telephone interview.  She stated that

she had entered the bus yard, was “getting ready” and

was walking to her bus.  “Getting ready” is not a

contradiction of her testimony at the hearing.    She

could not do the main function of her employment without

“getting ready” by performing her pre-route routine and

inspection.  There is no credibility issue here.  The

claimant also stated in that interview that she was

walking to her bus, which she was indeed, and that she

was on her way to put her packages down, which she was. 

The claimant also said that she was going to start her

inspection.   The majority focused on those three words
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to contradict the rest of her testimony at hearing,

where she was given the opportunity to explain in detail

the circumstances surrounding the injury.  The claimant

distinguished the outside and inside inspection at the

hearing, and she noted that the outside inspection of

the rear of the vehicle was brief, requiring only a

“glance” by her experienced eye to see whether there was

an imbalance in the rear of the bus, indicative of a

problem such as a flat tire.  The claimant’s more

specific testimony at the hearing is not a contradiction

of her interview statement, but an explanation, moment

by moment of what was happening and what she was doing.

There is no question that the claimant was

serving the employer's interest, directly and

indirectly, when she was injured on October 27, 2011.  I

find that the claimant sustained a compensable injury

for which she is entitled to medical and indemnity

benefits.

For the foregoing reasons, I must respectfully

dissent from the majority opinion.

                                
                         PHILIP A. HOOD, Commissioner


