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OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed January 7. 2013.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The stipulations agreed to by
the parties at the prehearing
conference conducted on August
29, 2012, and contained in a
pre-hearing order filed August
30, 2012, are hereby accepted
as fact.
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2. A rebuttable presumption was created that
the claimant’s injury was substantially
occasioned by the use of illegal drugs.

3. The claimant has failed to rebut the
presumption that his injury was
substantially occasioned by the use of
illegal drugs.

4. The claimant has failed to prove by a
preponderance of the evidence that he
sustained a compensable injury on June
25, 2012, when his right index finger was
amputated.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full

Commission on appeal.
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IT IS SO ORDERED.

                                   
A. WATSON BELL, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the entire record,

I must respectfully dissent from the majority opinion. 

The claimant testified that he runs a machine that turns

logs into wood chips.  Approximately six times an hour,

the machine will jam.  To correct that, he pulled on the

piece of wood, called a slab.  He did not turn the

machine off to do that, ever.  He had never been told to

turn the machine off.  His supervisor had seen him fix

jams in this manner before.  If he shut the box down, it

would have taken 35 to 40 minutes to accomplish.  There

was another employee who also worked on the same

machine.  He corrected jams the same way.

The claimant testified that he was injured on

June 25.   He had checked in with his supervisor that
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morning.  He did not have any difficulty understanding

his instructions.  He did not have any difficulty

operating his machine that morning that he did not have

every other day.  The injury occurred when he pulled on

a slab, to un-jam the machine, and the machine sucked

his hand into the wheels.  He went to the office, and

then the emergency room.  He tested positive for THC. 

He had not smoked marijuana that day.  The last time he

had smoked marijuana was the Saturday before the date of

the injury, which was on a Monday.  He got a “buzz” from

smoking marijuana that lasted about one and one-half

hours.  When he went to work on the date of the injury,

he was not experiencing any effects from marijuana. 

Marijuana had nothing to do with his accident.

The respondents’ attorney and the majority

focused on the following testimony which included the

reading of certain parts of the deposition by the

respondents’ attorney:

Q All right.  Now, as far as the marijuana,
I think you said in Direct Examination
that you smoke at home, but you didn’t
smoke at work?

A Yes.

Q Or even right before work; is that
correct?
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A Yes.

Q Is it always when you are off–

A Off of work on my own time.

Q Okay.  Now, one thing I asked you was
when the last time was that you had
smoked and I think you testified that you
thought it would have been - this
happened on a Monday.  You thought it
would have been on a Saturday around
noon?

A Yes.

Q I asked you in your deposition about that
you said, “Off work, yeah.” “Okay.  But
had you smoked the night before?”  And
you said, “Yes.”  Do you recall saying
that to me?

A No, I don’t recall saying that.

The majority relied upon this exchange to hold

that the claimant had testified at deposition

differently than he had at the hearing.  The

respondents’ attorney’s question is not clear that he

meant the night before the accident and not the night

before the Saturday that they were talking about in the

previous question.  This evidence is not sufficient to

establish that the claimant lied about the last time he

smoke marijuana before the accident.  

As for the difference between the supervisor’s
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testimony that the employees were instructed to stop the

machine to un-jam it, the supervisor had as much or more

self-interest in his testimony as the claimant.  He was

testifying for the purpose of defeating the claim, and

to avoid the responsibility arising out the absence of a

policy against fixing the machine while running, in

terms of his business, his job as a supervisor and as a

person.

I note the supervisor’s testimony that the

claimant did not appear intoxicated.  The majority

disregarded this because the supervisor was not

evidently trained to recognize the appearance of a

person intoxicated on marijuana.  This is quite a

stretch.  Certainly, the supervisor knew what the

claimant’s normal presentation was, and he did not

discern any difference on that morning.

I find that the injury was compensable and

that the claimant was entitled to medical and indemnity

benefits.  For the foregoing reasons, I must

respectfully dissent.

                                   
PHILIP A. HOOD, Commissioner


