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Pulaski County, Arkansas.

Claimant represented by the HONORABLE M. L. ELLIG,
Attorney at Law, Fort Smith, Arkansas.

Respondents represented by the HONORABLE PHILLIP
CUFFMAN, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals an opinion and order of the

Administrative Law Judge filed April 24, 2013.  In said

order, the Administrative Law Judge made the following

findings of fact and conclusions of law:

1. The stipulations agreed to by the parties at
the prehearing conference conducted on
November 7, 2012, and contained in a pre-
hearing order filed November 9, 2012, are
hereby accepted as fact.

2. The claimant has failed to prove by a
preponderance of the evidence that he suffered
a compensable injury to his back on or about
March 15, 2012.
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We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission. 

The claimant alleges that he/she sustained

compensable injuries that are governed by the Arkansas

Workers’ Compensation Act, A.C.A. § 11-9-101 et seq. 

The claimant’s alleged injuries are, indeed, injuries

that are covered by the Act; however, the claimant has

failed to establish the elements necessary to prove

these compensable injuries by a preponderance of the

evidence.

Therefore we affirm and adopt the April 24, 2013

decision of the Administrative Law Judge, including all

findings and conclusions therein, as the decision of the

Full Commission on appeal. 
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IT IS SO ORDERED.

                               
A. WATSON BELL, Chairman

                               
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

          After my de novo review of the entire record,

I must respectfully dissent from the majority opinion. 

I would award the claimant medical and indemnity

benefits for the back injury which he sustained in March

2012 when he fell 10 feet to the ground from a dumpster. 

This is a specific incident claim, so the question is

whether the dumpster accident was a factor in his need

for treatment.  Williams v. L&W Janitorial, Inc., 85

Ark. App. 1, 145 S.W.3d 383 (2004).  The record supports

a finding that it was the only factor in his need for

treatment.  The other elements of compensability are not

at issue.

          The claimant and his supervisor testified that

the claimant was standing on a dumpster which was at

least 10, if not 12 feet tall, when the supervisor
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bumped the dumpster with a forklift, causing the

claimant to come off the dumpster to the ground, landing

on his feet.  The claimant’s testimony was that he lost

his balance and fell.  The supervisor’s testimony was

that he jumped.  The only difference in the testimony is

that the supervisor’s testimony appears intended to

paint the event in a negative light.  The dumpster was

bumped, which caused the claimant to come off the

dumpster, because he lost his balance. The claimant did

not believe he was injured at the time, because he had

no pain immediately.

          The claimant credibly testified that he had no

back problems which interfered with his ability to work

until after the incident on March 15, 2012.  Prior to

that date, the claimant had bilateral wrist injuries in

1992 or 1993, and a fall in approximately 2000 in which

he injured his wrist again, and his head.  He saw Dr.

Roberts in 2011 for back pain with no radiating pain,

which resolved after less than two months chiropractic

care.  There is no record of medical treatment of his

back at that time or any other time until April 2012,

when he saw Dr. Wood.

          No one testified that the claimant was unable

to do his job prior to March 2012.  While one witness
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testified that the claimant complained about his back

prior to that date, he also testified that many

employees complained about their backs, because the work

required being bent over for long periods of time, which

was “brutal.”  That witness also testified that the

claimant never complained about pain in his leg.

          The claimant had a very large herniated disc

in his lumbar spine, which caused back, hip, and leg

pain observed in July 2012.  The medical records and the

testimony of the claimant and his supervisor support a

finding that the claimant did not have hip or leg pain

prior to March 2012.  The medical records and the

testimony of the claimant support a finding that the

claimant had intermittent pain that was resolved with

chiropractic care on one occasion, and otherwise was

related to the extensive bending at work which resolved

sufficiently on a daily basis to allow him to continue

to work. 

          In contrast, after March 2012, the claimant

developed debilitating pain.  This pain arose two to

four weeks after the dumpster incident.  The claimant

was seen by Dr. Mumme, an orthopedist.  An MRI showed a

significant disc herniation at L3-4, for which the
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claimant had surgery by Dr. Johnson quickly thereafter,

with a substantial resolution of his symptoms.

          There is no prior injury which can be related

to the claimant’s L3-4 herniation.  There is no evidence

of the fall in 2000 causing a back injury.  The claimant

explained that he mentioned that fall to his doctors,

because it was a significant event in his history - a

very painful and memorable experience, not because he

felt there was a causal relationship.  He was merely

being thorough.  Given the absence of medical records to

show that he had any other treatment, other than from

Dr. Roberts in 2011 which resolved his symptoms, and

from Dr. Wood in April 2012, and the absence of any

testimony or records that he had radicular pain prior to

April 2012, there is nothing to support a connection

between the 2012 symptoms and any event prior to 2012.

“Arkansas courts have long recognized that a causal

relationship may be established between an

employment-related incident and a subsequent physical

injury based on evidence that the injury manifested

itself within a reasonable period of time following the

incident so that the injury is logically attributable to

the incident, where there is no other reasonable

explanation for the injury.”  Hall v. Pittman
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Construction Co., 234 Ark. 104, 357 S.W.2d 263 (1962);

Kivett v. Redmond Co., 234 Ark. 855, 355 S.W.2d 172

(1962); Wentz v. Servicemaster, 75 Ark. App. 296, 57

S.W.3d 753 (2001). Certainly, two to four weeks was a

reasonable amount of time for the injury to manifest

itself, and certainly there is no other explanation for

it.  

          The mechanism of injury is logical as well. 

The claimant sustained a significant amount of trauma to

his lower back when he landed on his feet after dropping

feet-first from the top of a 10 to 12-foot dumpster.  He

testified that he had no pain, but did have a pop in his

back at that time.  He continued to work, in a heavy job

requiring extended bending and also requiring him to

drive a forklift around a worksite, which would involve

sitting, bending, and being jerked and jostled while

operating the machine.  It makes sense that the injury

became symptomatic over that short period of time.

          The claimant explained that he realized the

connection between the dumpster incident and his L3-4

injury while he was recovering from surgery and thinking

about the events.  He explained that while the dumpster

incident seemed insignificant at the time, because he

did not have immediate pain, he remembered it later,
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when he remembered Dr. Mumme’s questions about what

events could have caused the herniation.  Interestingly,

there is no mention of scar tissue or calcification or

other signs of an old injury on the MRI.  I also note

that the significance of his failure to mention the

dumpster incident to his physicians earlier is minimal,

given the fact that he had no pain or immediate

consequences of that incident and was able to continue

to work without pain or limitation for two to four

weeks.

          The claimant did not technically report the

dumpster incident.  Yet, it happened in front of and was

caused by his supervisor.  Later, when he drew the

connection between the dumpster incident and his

problems, he called his supervisor, who told him that he

would have to get an attorney.  The supervisor did not

prepare a report to the employer or even notify the

employer of the claimant’s concerns at that time.

          The record amply supports a finding that the

claimant’s fall from the dumpster to his feet in March

2012 was the precipitating factor in his need for

treatment and surgery for his lumbar spine.  I would

award the claimant the medical treatment of record,

additional medical treatment as directed by Dr. Johnson,
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temporary total disability benefits from June 1, 2012

until a date yet to be determined, and an attorney’s

fee.

          For the foregoing reasons, I must respectfully

dissent from the majority opinion.

______________________________
PHILIP A. HOOD, Commissioner


