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Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed May 17, 2013.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The claimant in this case has
failed to prove by a
preponderance of the evidence
that he suffered a compensable
gradual onset injury to his
left shoulder on March 5, 2012. 
He has failed to prove that his
shoulder condition was caused
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by rapid and repetitive motion
while in the employ of the
respondent.  Additionally, he
has failed to prove that a
work-related injury or
condition was the major cause
of his disability and need for
treatment. He did not provide
credible objective medical
findings to support his claim.
Therefore, I find that he did
not suffer a compensable injury
by gradual onset that
manifested itself on March 5,
2012.

2. Having not found that the claimant
suffered a compensable injury, the issue
of medical benefits and TTD is moot.

3. The claimant’s attorney is not entitled
to a fee based on the above findings.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and
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conclusions therein, as the decision of the Full

Commission on appeal.

IT IS SO ORDERED.

                                   
A. WATSON BELL, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the entire record,

I must respectfully dissent from the majority opinion. 

The claimant sought benefits for a gradual onset injury

to his shoulder on March 5, 2012, while he was lifting

heavy chicken tubs at work, which the majority has

denied.

In order to prevail upon a claim for a

compensable injury under Ark. Code Ann. §11-9-

102(4)(A)(ii)(a), the claimant must prove by a

preponderance of the evidence that she sustained an

injury caused by rapid repetitive motion.  The claimant
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must prove internal or external harm to the body which

arose of out of and in the course of their employment

and which required medical services or resulted in

disability or death.  In addition, the claimant must

prove by a preponderance of the evidence that the injury

was the major cause of the disability or need for

treatment.  Ark. Code Ann. §11-9-102(4)(E)(ii). 

Finally, the claimant must establish a compensable

injury by medical evidence supported by objective

findings.  Ark. Code Ann. §11-9-102(4)(D). 

The claimant began working for the employer in

January as a deboner, which involved rapid repetitive

work with his hands, arms and shoulders, as well as

heavy fast-paced lifting.  He developed symptoms in his

shoulder almost immediately, beginning with numbness in

his fingers and developing into pain from the left side

of his neck and around his shoulder to the bottom of his

shoulder blade.  He regularly saw the plant nurse for

these complaints.  In May, he was diagnosed with a SLAP

tear, based upon the results of an MRI.  The claimant

was also seen by a company doctor, who gave the claimant

a steroid injection and stated that the claimant did not

have a SLAP tear.
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RAPID REPETITIVE MOTION

The claimant’s first hurdle is to prove that

the work he performed involved rapid repetitive motion. 

The standard set out in Malone v. Texarkana Pub. Schs.,

333 Ark. 343, 969 S.W.2d 644 (1988), for analyzing

whether an injury is caused by rapid repetitive motion,

is a two-pronged test: (1) the tasks must be repetitive,

and (2) the repetitive motion must be rapid.  As a

threshold issue, the tasks must be repetitive, or the

rapidity element is not reached.  Westside High School

v. Patterson, 79 Ark. App. 281, 86 S.W.3d 412 (2002). 

Arguably, even repetitive tasks and rapid work, standing

alone, do not satisfy the definition; the repetitive

tasks must be completed rapidly. Westside High School,

supra.

In determining whether a worker’s injury was

the result of repetitive and rapid motion, the appellate

courts have required some showing of how rapidly the

repetitive actions were performed.  See Hapney v. Rheem

Mfg. Co., 342 Ark. 11, 26 S.W.3d 777 (2000)

(Commission’s denial of benefits reversed where

movements repeated every twenty seconds); Parker v.

Atlantic Research Corp., 87 Ark. App. 145, 189 S.W.3d
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449 (2004) (Commission’s finding of rapid repetitive

motion supported by substantial evidence, considering

the multiple tasks that the claimant was required to

perform at high volume and with quick and fast movements

in a repetitive nature over the course of a sometimes

10-to-12 hour shift, 6 to 7 days a week); Boyd v. Dana

Corp., 62 Ark. App. 78, 966 S.W.2d 946 (1998) (a series

of repetitive motions, performed 115 to 120 times per

day separated by periods of only 1.5 minutes,

constituted rapid motion within the meaning of the

statute); High Capacity Prods. v. Moore, 61 Ark. App. 1,

962 S.W.2d 831 (1998) (movements repeated every fifteen

seconds found to be sufficiently “rapid”).

Likewise, the Commission has addressed the

issue of rapid and repetitive movement, as it applies to

our statute.  For example, in Le v. Superior Industries,

Full Commission Opinion, February 12, 1999 (Claim No.

E708248), the Commission determined that the claimant’s

position required rapid and repetitive motion sufficient

to satisfy the Act where the claimant handled

approximately 30 tire rims per hour for 50 or more hours

per week.  She processed approximately 300 wheels per

shift using essentially the same 4, and sometimes 6,
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steps. 

It is axiomatic that in order to prove a

compensable rapid repetitive gradual onset injury some

evidence of how fast and how often the particular

injured body part is moved in order to perform the job

function must be submitted into evidence. Piper v.

Benton County Judge, Full Commission Opinion filed

October 16, 2008 (F706526)(continuous duties, but no

evidence that tasks were repetitive tasks which were

completed rapidly); Sisemore v. Cooper Power Systems,

Full Commission Opinion filed June 5, 2007

(F512666)(physician’s opinion that an injury may be

caused by overuse or repetitive use is insufficient,

standing alone); Holland Group, Inc. v. Hughes, 95 Ark.

App. 369, 237 S.W.3d 120 (2006)(there must be proof of

the repetitive nature of the tasks as well as the rapid

nature of the work).

The claimant started work on January 16, 2012. 

He was a deboner.  He cut meat off the bone, pulling and

jerking it, throwing the waste in one bucket and the

chicken in another.  He used his hands, arms and

shoulders to do the job.  It was very fast paced.  For
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the first two weeks, he did not have a quota, but after

that, he was expected to debone four birds in a minute.

He said that “it’s pretty hard to do.”  

The claimant also picked up the chicken totes

to ready them for shipment.  Each deboner dropped their

deboned chicken into a bucket, called a tote.  The totes

were next to the deboners on the line.  He picked up the

totes for 15 deboners.  He picked up each tote, one at a

time, put in on a rolling cart, and pushed it to a

scale.  The rolling cart was not motorized.  It took no

more than 30 seconds to roll it to the scale.  Then he

picked the tote up and put it on the scale, weighed it,

and picked it up again to move it to another place.  The

totes weighed from 30 to 101 pounds, when he got them

from the deboners, and the totes were supposed to have

72 pounds in them to ship.  This was a rushed job.  

Sometimes he would have to pick up totes for

the fast line, which had between 25 and 40 people

deboning.  It was a very fast pace.  He had to “keep up”

with the chicken being put in the totes to get it

weighed.  This was a very repetitive activity - picking

up the tote, putting it down, picking up the tote again,

and putting it down again.
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When he had completed one stack of totes, he

would switch to icing the totes.  He used both hands and

a shovel to dig up a scoopful of ice to put in the tote,

then put a lid on the tote and stacked it with the other

totes, ready to be shipped.  These tasks were done “over

and over and over.”  He was standing.  He twisted,

turned, bent, dug into the ice, and picked up the ice. 

The totes were stacked after the ice was put in and the

lids were put on them, so that some of them were over

five-and-a-half feet high, requiring that he lift the

shovel that high to dump the ice in the tote.  When he

finished icing a stack, he switched back to picking up

the totes.

The claimant had 30 minutes to complete this

process.  It took 15 minutes to collect, weigh, and

stack the totes, and another 15 to ice them.  When he

was done, he started all over again.  He never had more

than two or three minutes between rounds. 

When the claimant was deboning chicken, he was

handling one piece of chicken every 20 seconds, reaching

to pick up the piece, cutting meat from the bone,

pulling and jerking the meat and bones apart, tossing

waste into a bucket and the meat into a tote.  When the
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claimant was stacking totes, he was picking up 1 tote,

pushing it to a scale, picking the tote back up and

putting it on the scale, picking it back up and putting

it in a stack, for 15 minutes.  Then he switched to

icing the stack, scooping up ice, putting the ice in the

tote, putting the lid on it, and stacking the tote, for

15 minutes.  Since there were 15 deboners on the line,

he was processing at least 15 totes in 15 minutes,

either collecting them or icing them, for approximately

1 tote per minute.  On the fast line, there were more

deboners, and the activity was even faster.  The

claimant either deboned or worked the totes for his

whole shift.  It is important to note that these

activities required the use of the claimant’s shoulder

to lift chicken, to cut chicken, to pull chicken apart,

to put chicken in containers, to lift and lower totes,

to push carts, to stack totes up to five-and-one-half

feet tall, to scoop up ice, to lift the scoop of ice and

pour it into a tote up to five-and-one-half-feet tall. 

It is also important to note that the work with the

totes involved heavy lifting too.  If using an airgun to

place 1 nut on an average of every 15 seconds during the

majority of a shift satisfied the rapid repetitive
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motion element in High Capacity Prods. v. Moore, supra,

then deboning 4 pieces of chicken in 1 minute for an

entire shift, using at least 5 motions per piece of

chicken, or collecting or icing 1 tote per minute per

shift, using at least 6 motions, or a combination of the

deboning and tote jobs, would certainly satisfy the

rapid repetitive element.

MEDICAL EVIDENCE SUPPORTED BY OBJECTIVE FINDINGS

The claimant presented to the emergency room

with chest and neck pain on March 28, 2012, after

complaining of the same to the plant nurse.  He

mentioned his history of neck surgery.  On May 29, 2012,

the claimant presented to the emergency room with

shoulder pain.  There was decreased range of motion of

the left shoulder with tenderness and pain.  An x-ray of

the scapula showed erosion of the inferior glenoid. 

On May 31, 2012, the claimant saw Dr.

Ricciardi, an orthopaedic specialist, for left shoulder

pain, arising around March 5 from repetitive use of his

left shoulder.  Dr. Ricciardi wrote:

He was in his usual state of good health until
he took a job with the local Tyson’s plant and
was assigned to work as a deboner.  He
developed left shoulder pain, usually within
1-2 hours of starting his morning activities



Morris - G206153 12

at work.  His employer has decided that he had
a pre-existing problem, which is the cause of
all of his pain.  The patient presents today
for evaluation and for consideration for
assignment of a job less stressful on his left
shoulder.  Left shoulder pain is localized to
the side and to the back of the left shoulder,
is aggravated with activity and made better
with rest...

There is tenderness to palpation at lateral
and posterior edges of the acromion on the
left side.  The impingement test is positive;
there is pain in the lateral and
posterolateral aspects of the shoulder with
resisted abduction at 45 degrees and there is
pain but no weakness on resisted external
rotation of the left shoulder with the arm
held at the side.  The right shoulder
examination is unremarkable.

Left shoulder range of motion was measured
with a goniometer.  Abduction was 130 degrees,
adduction was 45 degrees, flexion of the left
shoulder was 90 degrees, and extension was 40
degrees. 

Capillary filling in the digits of the left
upper extremity was normal.  There is
decreased sensation in the left thumb and
ulnar four fingers.

The assessment was left shoulder bursitis,

impingement and rotator cuff tendinitis without clinical

tear, and acromioclavicular joint degenerative joint

disease from old grade 2-3 left AC joint separation. 

The claimant’s employer had him on a medical furlough.

On June 1, 2012, the claimant returned to Dr.

Ricciardi.  The claimant admitted to Dr. Ricciardi that
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he told the emergency room physician that he fell on his

shoulder, “because he was ‘fed up’ with the hassle of

trying to get his employer to consider the problem work-

related.”  Dr. Ricciardi wanted an MRI before he planned

treatment.  He noted the claimant’s medical furlough,

and wrote on off-work slip until the claimant’s MRI

results were reviewed.

On June 7, 2012 the claimant underwent an MRI

which showed:

Mild glenohumeral chondromalacia.  However,
the labrum demonstrates superior labral
anterior-posterior tear with an adjacent para
labral cyst, inferior to the glenoid.  A
paralabral cyst measures 1.5 cm x 0.8 cm in
dimension.  Differential diagnostic
consideration would include a soft tissue
ganglion, although this is felt to be less
likely.

The acromioclavicular joint demonstrates
degenerative changes with mild medial and
lateral encroachment. Rotator cuff
supraspinatus tendon and infraspinatus tendon
demonstrates tendinopathy with peritendinitis.
Small subdeltoid bursal effusion.

On June 12, 2012, the claimant returned to Dr.

Ricciardi.  He repeated that the claimant had a left

shoulder injury five years prior, but that he had

recovered and been employed.  His current left shoulder

symptoms began two months after he started deboning. 
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After reviewing the MRI, Dr. Ricciardi assessed a SLAP

lesion and rotator cuff tendinitis.  He returned the

claimant to work with a permanent restriction of lifting

no more than 50 pounds above waist height.  He stated

“in my opinion, the current lesion on the labrum is not

related to the old shoulder acromioclavicular

joint/collarbone injury, but is attributable to the

repetitive duties of heavy lifting at work.  I believe

the patient will ultimately require surgical

intervention for definitive treatment of the SLAP

lesion.”

On July 2, 2012, the claimant saw Dr. Sidani,

at the direction of the respondent-employer.  He related

that the pain started in June while lifting tubs of

chicken which weighed 70 pounds above shoulder level. 

There was no single injury, but after lifting quite a

bit of chicken, his shoulder began to hurt. He had pain

with impingement maneuvers that reproduced his symptoms. 

Dr. Sidani reviewed the MRI and made the following

statements:

It shows fluid signal at subacromial space
consistent with bursitis.  He has some changes
in the distal supraspinatus tendon consistent
with rotator cuff tendinitis and tendinosis. 
The radiologist is reading this as a SLAP tear
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because he has a paralabral cyst but this is
in the inferior neck of the scapula.  There is
no superior labral cyst.  There is no spinal
glenoid notch cyst.  The superior labrum
appears intact.  The biceps is well within the
bicipital groove without swelling or tears
appreciated...

This most likely represents rotator cuff
tendinitis.  I do not think this is a
symptomatic SLAP tear and in any case the job
duties he described at Tyson’s would not lead
to a symptomatic SLAP tear.  The symptoms he
describes more consistent with overuse and
inflammation.  I recommend a corticosteroid
injection for diagnostic and therapeutic
purposes.  He was given combination of Kenalog
and Marcaine in the subacromial space.  Home
exercise and physical therapy to work on. We
will have him on no above shoulder lifting. 
No lifting over 5 pounds.  He states pulling
causes him some pain too.  We will have him in
no pulling but may do all other job duties.

The medical evidence supports a finding of a

left shoulder injury.  The objective findings include

erosion of the inferior glenoid, mild glenohumeral

chondromalacia, a superior labral anterior-posterior

tear with an adjacent para labral cyst, inferior to the

glenoid, acromioclavicular joint degenerative changes

with mild medial and lateral encroachment, rotator cuff

supraspinatus and infraspinatus tendinopathy with

peritendinitis, and a small subdeltoid bursal effusion. 

The radiologist and Dr. Ricciardi interpreted

the MRI to show a SLAP tear.  Dr. Sidani stated that the
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radiologist’s finding of the SLAP tear was because of

the presence of a cyst. However, the radiology report

states that “the labrum demonstrates superior labral

anterior-posterior tear with an adjacent para labral

cyst, inferior to the glenoid.”  It does not state that

the cyst indicated a tear.  It says there was a tear

with a cyst.  I credit the opinions of the radiologist

and Dr. Ricciardi.

Even without the MRI evidence of a SLAP tear,

the claimant has a myriad of other findings in his left

shoulder sufficient to satisfy this element.

CAUSATION

The claimant must show that there is a causal

relationship between his work and his need for

treatment, and because this is a gradual onset injury

claim, he must also show that his work is the major

cause of his need for treatment.  The claimant proved

the causal relationship between his work and his need

for treatment.  He did not have trouble finding or

performing work until he began the strenuous duties for

the respondent.  His difficulties became evident after

two months of employment as a deboner, and he reported

his pain to the plant nurse repeatedly.  The claimant
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had not had left shoulder problems in the two years

prior to January 2012, and the medical records support

this.  The claimant’s pain was different than the pain

he had with his clavicle injury as well as his neck

injury. It was not neck pain, but shoulder pain.

The medical records show that the claimant had

complaints of left shoulder pain in 2004, with a

diagnosis of left shoulder acromioclavicular separation. 

In 2006, the claimant sustained a fracture of the C5

vertebra.  Surgery was planned and apparently performed,

but those records are not present.  On  December 3,

2010, the claimant had a pulled muscle in his neck. 

There are no other medical records to indicate that the

claimant had treatment for left shoulder problems at any

time prior to June 2012.  The claimant began working for

the respondent employer in January 2012.

The records show that the claimant presented

to the plant nurse in March with neck pain and on May 4,

2012 with left shoulder pain, according to the plant

nurse’s notes.  He went to the plant nurse again with

left shoulder pain on May 11, 21, and 30, 2012.

The claimant testified that around March 5,

2012, the claimant became aware of symptoms which which
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he first thought was neck pain, as a result of doing a

strenuous job, but which eventually was revealed to be a

left shoulder injury.  The claimant testified that the

plant nurse attributed his pain to his neck and the cold

working conditions.  His shoulder pain wrapped around

his left neck to the bottom of his shoulder blade.  He

first complained to the plant nurse about finger

numbness in January 2012.  He did not know if that was

related to his neck.  He finally determined that his

pain was a shoulder problem, not a neck problem, and he

complained to the nurse repeatedly.  He was never sent

to a doctor, and no workers’ compensation paper was

completed.  The nurse attributed his problem to his

prior neck injury and used hot and cold packs.

Dr. Ricciardi opined that the claimant’s left

shoulder injury was not a result of his 2005 clavicle

injury and that it was related to his repetitive duties

and heavy lifting at work.  The claimant testified that

he informed his employer of his prior injuries before he

was hired.  When the claimant took a note from his

doctor to the plant nurse, workers’ compensation

paperwork was finally completed, with an injury date of

March 5, 2012.
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The plant nurse testified that she thought

that the claimant’s work was causing his pain.  It was

the kind of work that would cause aches and pains.  She

treated him with hot and cold packs.  She did not ask if

he wanted to complete workers’ compensation paperwork. 

She did not send him to the doctor.  She confirmed that

the claimant notified the respondent-employer of his

prior neck, shoulder, and arthritis, before he was

hired.  She did not prepare workers’ compensation

paperwork or send him to a doctor until he brought a

note from Dr. Ricciardi to her.

The claimant’s current problems developed two

months after he began deboning and are attributable to

those repetitive duties and heavy lifting.  The

claimant’s complaints were in the area of his shoulder,

and an MRI revealed a SLAP tear.  The respondent-

employer’s doctor stated that there was no SLAP tear,

contradicting the radiologist’s interpretation of the

scan, but he did diagnose tendinopathy, for which

objective findings exist.  There is a causal connection

established.

ARISING OUT OF AND IN THE COURSE OF THEIR EMPLOYMENT

The claimant’s injury developed while he
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performed the  deboner job which involved rapid and

repetitive work and heavy work.  Because the claimant

has established a causal connection between his work and

his injury, he has proven that his injury arose out of

and in the course of his employment.

I would award the claimant medical benefits

for the treatment performed by Dr. Ricciardi and

additional reasonably necessary medical treatment for

his shoulder injury.  I would also award temporary total

disability benefits from May 31, 2012 to a date yet to

be determined, as the claimant was unable to work and

was within his healing period.

For the foregoing reasons, I must respectfully

dissent from the majority opinion.

                                   
PHILIP A. HOOD, Commissioner


