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Upon review before the FULL COMMISSION, Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE GREGORY R. GILES,
Attorney at Law, Texarkana, Arkansas.

Respondents represented by the HONORABLE FRANK B.
NEWELL, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed February 26, 2013.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The Arkansas Workers’
Compensation Commission has
jurisdiction over this claim.
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2) The stipulations agreed to by the parties
and recited herein are reasonable and are
hereby accepted as fact.

3) The claimant has failed to prove by a
preponderance of the evidence that he
sustained a compensable back injury by
specific incident on February 8, 2010.

4) Since the claimant has failed to meet his
burden of proof with regard to
compensability, the other issues outlined
herein are rendered moot.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full

Commission on appeal.
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IT IS SO ORDERED.

                                   
A. WATSON BELL, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the entire record,

I must respectfully dissent from the majority opinion. 

I find that the claimant sustained a compensable injury

on February 8, 2010, and that he is entitled to medical

and indemnity benefits for that injury and the November

16, 2010 recurrence.

The claimant sustained injuries on February 8,

2010 and November 16, 2010.  The parties agreed that if

the February accident was compensable, then the November

accident was a recurrence of the compensable injury for

which the respondents would be responsible for medical

treatment.

The claimant testified that his shift was from

seven o’clock in the morning to three o’clock in the
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afternoon.  He normally arrived at the plant between

6:15 and 6:30 a.m. each day.  To get into the plant, he

had to go past a guard at a gate, either showing his

badge, signing in, or being recognized by the guard in

order to gain access.  After he entered the building, he

had to go to his locker, change shoes and uniform,

according to company policy.  Then he walked a quarter

mile to where he clocks in to work.  He had to be at his

station ready to work at 7:00 a.m., which required that

he arrive no later than 6:30 a.m.

On February 8, 2010, he parked his car in the

employer’s parking lot between 6:15 and 6:30 a.m.  He

left the car, carrying his lunch box, and walked toward

the plant with another employee, Russell Dowdy.  He

walked through the guard gate, before he entered the

building.  He walked about five yards away from the gate

on his way to the building, and there he caught his toe

on a broken piece of concrete, and he fell down, “hard.” 

This occurred at about 6:35 a.m.  It was still dark, and

it was misting rain.  The lighting was not good in the

area where he fell.

The majority, in affirming the Administrative

Law Judge’s opinion, found that the claimant was not
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performing employment services at the time of his

injury, because he fell before he was on the clock,

while he was walking to work.  

The claimant must show that he was performing

employment services at the time of the injury.  The term

"employment services" is not defined in the Arkansas

Workers’ Compensation Act, but the Supreme Court has

stated that “an employee performs employment services

when doing something that is generally required by the

employer.”  CV'S Family Foods v. Caverly, 2009 Ark. App.

114, 2 (2009)(citing Wallace v. West Fraser South, Inc.,

365 Ark. 68, 225 S.W.3d 361 (2006)); Texarkana v.

Conner, 373 Ark. 372, 376 (2008).  The test for

“employment services” is “the same as that used to

determine whether an employee was acting within the

course of employment, i.e., whether the injury occurred

within the time and space boundaries of the employment,

when the employee was carrying out the employer's

purpose or advancing the employer's interest directly or

indirectly.”  Id.  The Supreme Court in Texarkana v.

Conner, supra at 377, stated that “where an injury

occurs outside the time and space boundaries of the

employment, the critical inquiry is whether the
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employer's interests were being advanced, either

directly or indirectly,” and that the issue depends on

the particular facts and circumstances of each case. 

The Court of Appeals has also explained that “[w]hatever

‘employment services’ means must be determined within

the context of individual cases, employments, and

working relationships, not generalizations made devoid

of practical working conditions.”  Honeysuckle v. Stout,

2009 Ark. App. 696 (2009).

The courts have found that activities in which

claimants were engaged after work hours ended or while

on break were employment services.  See CV'S Family

Foods v. Caverly, 2009 Ark. App. 114 (2009).  In Witt v.

Allen & Son, Inc., 2009 Ark. App. 561), the injury

occurred before the claimant was on the clock, but after

he had met with other employees to organize the work

plan for the day and while he was on his way to pick up

a tractor to take to another job site.  The claimant was

performing employment services.  The Witt court noted

that “whether an employer requires an employee to do

something has been dispositive of whether the activity

constituted employment services.”  Witt, citing Ray v.

Univ. of Ark., 66 Ark. App. 177, 990 S.W.2d 558 (1999). 
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The fact that the claimant in Witt was not being paid at

the time of the accident was relevant, according to the

court, but “payment for services is not dispositive in

determining whether an employee is engaged in employment

services at the time of an accident.”  Id., citing

Olsten Kimberly Quality Care v. Petty, 328 Ark. 381, 944

S.W.2d 524 (1997).  See also Barrett v. C.L. Swanson

Corp., 2010 Ark. App. 91 (2010) (claimant was performing

employment services where, after she had clocked out,

the claimant was injured after checking the fax machine

for last-minute catering orders which she would have

addressed immediately even though off the clock, and

where this was her daily routine), Foster v. Express

Personnel Ser., 93 Ark. App. 496, 222 S.W.3d 218 (2006)

(claimant was performing employment services when she

was injured, because she was injured in an area in which

employment services were expected of her and was

furthering her employer's interests when she was

injured).

This claim is almost identical to the

situation in Caffey v. Sanyo Mfg. Corp., 85 Ark. App.

342, 154 S.W.3d 274 (2004), in which the claimant

slipped and fell in her employer’s manufacturing plant



Morgan - G003728 & G106050 8

just minutes before she clocked in at the beginning of

her shift.  She arrived at the plant at approximately

7:20 a.m., and as required by her employer, she showed

her identification badge to a guard at the entrance of

the parking lot.  After parking her vehicle, she walked

to a second guard shack where she displayed her

identification badge to another guard.  She then walked

through double-doors into the plant and down the hallway

to the clock-in station.  The claimant fell within five

feet of the clock in some water on the floor. She was

not paid for the time before she clocked-in or after she

clocked-out.  Her behavior, which was required by the

employer but for which she was not compensated, advanced

the employer’s interests in security.  She was

performing employment services at the time of her fall.

The Caffey decision requires that we find that

Mr. Morgan was engaged in employment services at the

time of his injury.  The only distinction between the

two situations is that the Caffey claimant had to

present identification twice as opposed to Mr. Morgan

only having to identify himself once.  This is not a

significant difference and cannot justify a deviation

from the mandate in Caffey.
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This claim is distinguishable from Parker v.

Comcast Cable Corp., 100 Ark. App. 400, 269 S.W.3d 391

(2007) in which the claimant was injured while walking

to her office.  She was working overtime and had to use

a keycard to enter the front door of the building in

which her employer leased space in order to get to her

office.  She retrieved a soda from her employer’s break

room on the first floor, then took the building elevator

to the employer’s call center on the third floor.  She

was injured exiting the elevator, before she reached the

call center.  She used her key card to enter the call

center, then clocked in, then began to work.  That

claimant was merely going to work when she was injured

and had not yet performed any service for the benefit of

the employer other than going to work.

The difference between Parker and the current

claim is that the Parker claimant merely used a keycard

to open a door and the current claimant had to satisfy a

security checkpoint in order to gain entrance to the

plant.  The fact that sometimes the claimant was able to

satisfy the checkpoint by the guard’s recognition of him

does not reduce the significant security benefit derived

by the employer in having the claimant satisfy its
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security requirements.  Had the security guard not

recognized the claimant, he would have been required to

show his employment badge or sign a register, in order

to have gained access.  The court in Parker was

unwilling to equate the requirement of undergoing

security checks in Caffey, supra, with the necessity of

swiping a key card to unlock a door.  The circumstances

in the current claim are identical to the facts of

Caffey, except that Mr. Morgan had to clear one security

point instead of two.  Just as “these preliminary

requirements advanced the employer's interest” in

Caffey, so did Mr. Morgan’s clearing of the security

checkpoint advance the respondent employer’s interest

here.

There is no question that the claimant had a

specific incident on February 8, 2010.  I find that he

was performing employment services at that time.  The

claimant promptly reported the injury and sought

treatment for his injuries.  The medical records support

a finding that the incident, the injury, and the need

for treatment are causally related, especially given the

consistency of his reports and his testimony that he had

never had back and hip pain with pain shooting into his
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legs before the accident.

The respondents argued that there were no

objective findings.  However, the x-ray on February 9,

2010 showed narrowing of L5-S1.  Dr. Stussy observed

lumbar muscle spasms on February 10, 2010 and again on

later visits.  An MRI dated February 24, 2010 showed

degenerative disease and degenerative facet disease

scattered diffusely in the lumbar spine causing moderate

to severe spinal stenosis and bilateral lateral at L4-5,

mild spinal stenosis and bilateral lateral recess

narrowing at L5-S1, and mild bilateral lateral recess

narrowing and borderline mild left foraminal narrowing

at L2-3.  There is no question that there are objective

findings in the claimant’s lumbar spine for which he

received treatment and specifically at L4 and L5 which

was the location of the claimant’s lumbar laminectomy,

which provided improvement of his symptoms.  Thus, the

claimant has proven the compensability of his February

8, 2010 injury.

The respondents stipulated that the claimant’s

November 16, 2010 incident was a recurrence of the

February 8, 2010 injury, if that injury was found to be

compensable, and further stipulated that they would be
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responsible for the medical treatment associated with

the November 16 incident.

I would award medical benefits to include the

treatment by Dr. Stussy and upon his referral, including

the surgery, and the subsequent treatment made necessary

by the November 16, 2010 incident, as well as additional

medical treatment for continued pain and weakness as a

result of the injury and recurrence.  I note that the

claimant went to his own physician after seeing the

company doctor, but the respondents only authorized the

company doctor visit and then controverted the claim. 

Once controverted, the claimant could seek his own

treatment.  I would award temporary total disability

benefits from February 8, 2010 until August 20, 2010,

and permanent partial disability benefits based upon a

5% permanent anatomical impairment rating made by Dr.

Sharp.  I would also award wage-loss benefits in the

amount of 75%, based upon his age (57.5 years), his

limitations (no lifting over 40 pounds), the medications

he requires which affect his ability to think clearly,

the pain which limits his restorative sleep, his work

history which included supervisory work but always

involved heavy labor, and Dr. Stussy’s statement that
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the claimant was unemployable because of his lumbar

injury.  Lastly, I would award attorney’s fees.  Without

the services of the claimant’s attorney, he would not

have received any benefits after the respondents denied

the claim.

For the foregoing reasons, I must respectfully

dissent from the majority opinion.

                                   
PHILIP A. HOOD, Commissioner


