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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G208684   

JOSE MORALES,
EMPLOYEE                               CLAIMANT

TYSON POULTRY, INC.,
SELF-INSURED EMPLOYER                  RESPONDENT

OPINION FILED JULY 31, 2013

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE LAURA J. MCKINNON,
Attorney at Law, Fayetteville, Arkansas.

Respondents represented by the HONORABLE E. DIANE
GRAHAM, Attorney at Law, Fort Smith, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals an opinion and order of the

Administrative Law Judge filed March 26, 2013.  In said

order, the Administrative Law Judge made the following

findings of fact and conclusions of law:

1. The stipulations agreed to by the parties at a
pre-hearing conference conducted on December
19, 2012, and contained in a pre-hearing order
filed that same date, are hereby accepted as
fact.

2. Claimant has failed to prove by a
preponderance of the evidence that he suffered
a compensable injury to his back while
employed by respondent on June 19, 2012.
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We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission. 

The claimant alleges that he sustained

compensable injuries that are governed by the Arkansas

Workers’ Compensation Act, A.C.A. § 11-9-101 et seq. 

The claimant’s alleged injuries are, indeed, injuries

that are covered by the Act; however, the claimant has

failed to establish the elements necessary to prove

these compensable injuries by a preponderance of the

evidence.

Therefore we affirm and adopt the March 26, 2013

decision of the Administrative Law Judge, including all

findings and conclusions therein, as the decision of the

Full Commission on appeal. 
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IT IS SO ORDERED.

                               
A. WATSON BELL, Chairman

                               
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

          After my de novo review of the entire record,

I must respectfully dissent from the majority opinion. 

I would award benefits for the claimant’s compensable

back injury on June 19, 2012.

          For the claimant to establish a compensable

injury as a result of a specific incident, the following

requirements of Ark. Code Ann. §11-9-102(4)(A)(i)(Repl.

2002), must be established: (1) proof by a preponderance

of the evidence of an injury arising out of and in the

course of employment; (2) proof by a preponderance of

the evidence that the injury caused internal or external

physical harm to the body which required medical

services or resulted in disability or death; (3) medical

evidence supported by objective findings, as defined in
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Ark. Code Ann. §11-9-102 (4)(D), establishing the

injury; and (4) proof by a preponderance of the evidence

that the injury was caused by a specific incident and is

identifiable by time and place of occurrence.  Mikel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938

S.W.2d 876 (1997).

          The claimant presented evidence that he was

injured while bending and lifting a bag of flour

weighing 50 pounds to put the flour into a machine on

June 19, 2012.  There is no question that this activity

satisfied the requirement of employment services.  There

is also no legitimate question whether this was a

specific incident identifiable by time and place.  There

is great emphasis placed upon the distinction between

bending to lift and lifting the flour.  First, I note

that the claimant does not speak English well and

required a translator for his medical visits and for the

hearing.  Yet, the medical records reflect that he

consistently reported that he was injured when he bent

and lifted a heavy bag of flour, as reflected in Dr.

Jackson’s June 19, 2012 note and Dr. Gannon Randolph’s

July 18, 2012 notes.  There is no inconsistency or

vagueness to the testimony.  He bent over and picked up
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the flour, and in doing that act, he had significant

pain into his leg.  The fact that the claimant described

both actions does not defeat his credibility.  He

described an incident specifically enough to identify

when and where he was injured as he attempted to perform

one aspect of his job which was putting flour from a 50-

pound sack into a machine.  This description certainly

satisfies the requirement that the claimant was

performing employment services and that he was injured

in a specific incident identifiable by time and place.

          The claimant also proved that his herniated

disc at L5-S1 required medical treatment including

surgery, a microdiskectomy.  This injury is established

by medical evidence supported by objective findings,

particularly the MRI which showed the herniation.  The

fact that the surgery improved his condition

significantly also shows that this surgery was

reasonably necessary medical treatment.  The question of

causation is the last remaining issue: did the event on

June 19, 2012 cause the herniation?

          There is no question that the claimant has

degenerative changes in his spine which pre-dated the

June 19, 2012 injury.  This is to be expected in a
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1 Magnetic resonance cholangiopancreatography (MRCP) is a
special type of magnetic resonance imaging (MRI) exam
that produces detailed images of the hepatobiliary and
pancreatic systems, including the liver, gallbladder,
bile ducts, pancreas and pancreatic duct.

Magnetic resonance imaging (MRI) is a noninvasive
medical test that helps physicians diagnose and treat
medical conditions.

MRI uses a powerful magnetic field, radio frequency
pulses and a computer to produce detailed pictures of
organs, soft tissues, bone and virtually all other
internal body structures. The images can then be
examined on a computer monitor, transmitted
electronically, printed or copied to a CD. MRI does not
use ionizing radiation (x-rays). 

Detailed MR images allow physicians to evaluate various
parts of the body and determine the presence of certain
diseases.

middle-aged man performing heavy labor.  He had some

treatment of his back prior to the injury as well.  The

claimant saw Dr. Scally on June 13, 2012.  His left

shoulder pain had returned after two month’s relief with

a steroid injection.  He also had back pain with right

low back pain radiating into his hip.  His back pain was

recently worse.  He had no numbness in his legs.  He had

a history of “recurrent self limiting episodes of low

back pain.”  He had painful and reduced lumbosacral

range of motion.  A straight leg raise was minimal at

ninety degrees on the right.  She reviewed an MRCP1
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Radiological Society of North America and American
College of Radiology, RadiologyInfo.org,
http://www.radiologyinfo.org/en/info.cfm?pg=mrcp.  The claimant
had a history of gall bladder surgery, hernia repair, and
gastroesophageal reflux disease.

which included images of his lumbar spine which showed

mild disc degeneration with mild slight bulge without

foraminal stenosis.  She recommended non-steroidal anti-

inflammatories and a home exercise program.  She would

consider physical therapy and an x-ray if he did not

improve.

          On June 19, 2012, the claimant presented to

the emergency room with back pain.  He reported a

“sudden onset of sharp back pain that radiates down his

right leg” which started at work where he “lifts heavy

objects.”  The presence of a language barrier was noted. 

He was prescribed Hydrocodone and Norflex.  The claimant

returned two days later, with no relief.  On

examination, his entire right leg was cool to touch,

with a significant difference in temperature of the left

leg.  Upon re-evaluation, the temperature of his legs

had normalized.  On that date, the emergency room issued

an off-work slip until June 22, 2012.
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          The claimant presented to Dr. Scally on June

22, 2012, with no change in his pain.  He had trouble

bearing weight secondary to shooting pain.  A trigger

point injection was performed at the site of maximum

tenderness.  It provided minimum pain relief.  He was

given exercises to perform.  On that date, an emergency

room nurse issued an off-work slip until June 25, 2012. 

Another slip was prepared by a physician taking the

claimant off work until released.

          The claimant underwent an MRI on June 27,

2012, which showed a right paracentral large disc

herniation at L5-S1 which narrows the right lateral

recess and posteriorly pushes on the right L5 nerve

root.  An MRI of his shoulder on that date showed tears,

bursitis, and degenerative changes.

          Dr. Randolph, an orthopedic specialist, saw

the claimant on July 18, 2012.  The claimant reported

that he had an “acute onset” of pain “while bending and

lifting” at work.  He had pain radiating in his right

leg.  His gait was severely antalgic.  He had positive

straight leg raise on the left.  Mild to moderate

degenerative changes was present on x-ray, and an MRI

showed a moderately sized L5-S1 herniated nucleus
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pulposus significantly impinging the transversing S1

nerve root against the facet.  The diagnoses were

herniated nucleus pulposus at L5-S1 and dermatomal

findings and radiculopathy of the S1 nerve root.  An L5-

S1 right side microdiskectomy was planned.

          There are significant differences between the

claimant’s symptoms, clinical findings, and objective

findings before and after June 19, 2012.  Before June

19, 2012, the claimant had pain going into his right hip

and no numbness.  On June 19, 2012, the claimant had the

sudden onset of sharp back pain shooting into his right

thigh, and on June 21, 2012, he also had numbness,

tingling in his foot, and leg pain and tingling. Before

June 19, 2012, the claimant had a minimal response to

straight leg raise testing.  On July 18, 2012, he had a

positive straight leg raise on the right.  An MRCP which

predated June 19, 2012 showed mild degenerative disc

disease and a slight bulge without foraminal stenosis. 

An MRI performed on June 27, 2012 showed a large

herniated disc at L5-S1 which narrowed the lateral

recess and pushed on the right L5 nerve root.  Dr.

Randolph interpreted this as a significant impingement

of the S1 nerve root.  
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          The claimant had pre-existing back problems,

yet they were “self-limiting” at least until June 13,

2012, and they were treated with very conservative care

until June 19, 2012, when his symptoms changed after the

bending and lifting incident that morning.  The claimant

consistently reported that he had an acute onset of new

symptoms after that bending and lifting incident.  He

had prior back symptoms, but he had new and significant

symptoms requiring surgical intervention which were

directly related to his work activities on June 19,

2012.  The claimant has shown a causal relationship

among the events of June 19, 2012 when he bent and

lifted a heavy bag of flour, his herniated nucleus

pulposus, and the treatment of that injury.

          The information provided by Dr. Scally on June

28, 2012, does not undermine the validity of this

conclusion.  She indicated that he had a shoulder and

lumbar condition.  She treated him since February 2012. 

The FMLA report shows that the claimant had persistent

joint pain in his shoulder and lumbar spine.  Dr. Scally

treated his shoulder from February 8 to June 22, 2012. 

The record does not include records of most of this

care, other than the June 13 and 22 visits.  On June 13,
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Dr. Scally mentioned a history of self-limiting pain and

a recent episode which she treated conservatively.  The

significant symptoms that the claimant reported on June

19, 2012 are not reflected in any prior medical record

of Dr. Scally or any other provider.  The claimant’s

lumbar pain radiating into his thigh and leg brought on

by bending or lifting was not reported in her records

until June 22, 2012.  When considered with all the other

medical records before the Commission, the FMLA document

does not show that the claimant had the same symptoms he

reported on and after June 19, 2012 before that date.

          The claimant’s testimony is consistent with

the medical records.  He had back pain prior to the

incident on June 19, 2012.  He also had some pain in his

hip.  On June 19, 2012, he had pain at his waist and

down his leg: “It was a desperate kind of pain.”  The

pain before June 19, 2012 was a slight pain compared to

his pain after the incident.  The claimant’s wife’s

testimony corroborated his own.  The claimant’s

supervisor testified that the claimant regularly lifted

70-pound tubs up to 300 times a day and 40-pound boxes

up to 2,500 times a day, prior to the June 19, 2012

incident, without any trouble, complaint or limp.  The
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testimony in the claim also supports a finding that the

claimant was able to do his heavy-lifting work prior to

June 19, 2012 without limitation, despite some episodes

of low back pain, and that on June 19, 2012, he

sustained a sudden onset of severe pain, new in

intensity, with pain shooting down his leg which was

completely new, and which prevented him from returning

to work and required surgery.

          I would award the claimant medical and

indemnity benefits for the compensable injury he

sustained on June 19, 2012 when he was bending and

lifting a 50-pound bag of flour.

          For the foregoing reasons, I must respectfully

dissent from the majority opinion.

______________________________
                         PHILIP A. HOOD, Commissioner


