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Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE CHARLES R.
PADGHAM, Attorney at Law, Hot Springs, Arkansas.

Respondents represented by the HONORABLE TERENCE C.
JENSEN, Attorney at Law, Benton, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of the

Administrative Law Judge filed January 15, 2013.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1. The Arkansas Workers’ Compensation Commission
has jurisdiction of this claim.

2. The employer/employee/carrier relationship
existed on or about November 14, 2011, when
the claimant contends he sustained a
compensable injury.

3. The claimant’s average weekly wage was
$400.00, resulting in a temporary total



MOORE - G200631 2

disability rate of $267.00 and a permanent
partial disability rate of $200.00

4. Claimant has proven by a preponderance of the
evidence that he suffered a compensable back
injury on November 14, 2011.

5. Respondents have controverted this claim in
its entirety.

6. Claimant has proven by a preponderance of the
evidence that he is entitled to medical
treatment, i.e. the recommended back surgery,
and temporary total disability benefits
related to the awarded surgery.

7. Claimant is entitled to a twenty-five percent
(25%) statutory attorney’s fee on the
indemnity benefits awarded herein, one-half to
be paid by the respondents and one-half to be
withheld from the claimant’s award of
benefits.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm the January 15, 2013 decision

of the Administrative Law Judge, including all findings

of fact and conclusions of law therein, and adopt the
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opinion as the decision of the Full Commission on

appeal.

All accrued benefits shall be paid in a lump sum

without discount and with interest thereon at the lawful

rate from the date of the Administrative Law Judge's

decision in accordance with Ark. Code Ann. § 11-9-809

(Repl. 2002).

Since the claimant’s injury occurred after July 1,

2001, the claimant’s attorney’s fee is governed by the

provisions of Ark. Code Ann. § 11-9-715 as amended by

Act 1281 of 2001.  Compare Ark. Code Ann. § 11-9-715

(Repl. 1996) with Ark. Code Ann. § 11-9-715 (Repl.

2002).  For prevailing on this appeal before the Full

Commission, claimant's attorney is hereby awarded an

additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. § 11-9-715(b) (Repl.

2002).

 IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents.
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DISSENTING OPINION

          I must respectfully dissent from the majority

opinion affirming and adopting an Administrative Law

Judge opinion finding that the claimant proved by a

preponderance of the evidence that he sustained a

compensable back injury on November 14, 2011, for which

he is entitled medical and temporary total disability

benefits.  My carefully conducted de novo review of this

claim in its entirety reveals that the claimant has

failed to prove by a preponderance of the evidence that

he sustained a compensable  injury to his low back on

November 14, 2011.  Therefore, compensability of that

injury and all associated benefits should be denied, and

the decision of the Administrative Law Judge should be

reversed.

          It is undisputed that the claimant has a very

large herniated disc at L4-5, which requires surgery to

repair.  It is also undisputed that the claimant

suffered a sudden onset of pain associated with this

condition while driving a forklift for the respondent-

employer during the regular course of his daily work

activities.  The record indicates that the claimant

timely and appropriately reported this incident to his

supervisors, and was immediately sent for medical
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treatment.  When an MRI report dated December 8, 2011,

showed that the claimant had a large herniated disc

fragment at L4-5, the claimant’s treating physician, Dr.

Zachary Mason, recommended that he undergo surgery to

repair it.  It was at that point that the respondents

rightfully controverted this claim.

          In support of her finding of compensability,

the Administrative Law Judge relied on the fact that the

claimant suffered an acute onset of pain at work which

was later confirmed by diagnostic testing to be the

result of a large herniated disc. And, while there is

some evidence from the claimant’s MRI that he had pre-

existing degeneration in his spine, the Administrative

Law Judge found that there was no evidence that he was

symptomatic prior to the incident of November 14, 2011.  

          Notwithstanding the law judge’s reasoning in

this claim, I find the respondents’ argument on appeal

compelling in that the claimant has failed to prove

anything other than his acute onset of pain occurred

while he was at work.       

          A review of the claimant’s testimony shows

that he could not attribute this sudden onset of pain to

any specific work-related event, activity, or injury. 

For example, when asked “Did anything happen to you on
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November 14th of 2011 prior to feeling this pain while

operating this forklift?” the claimant responded, “No.” 

In addition to denying having knowledge of any specific

event or activity that caused his onset of pain, the

claimant affirmed that he was not doing anything that he

had not done every day when the event occurred.  The

claimant described his activity at the time as driving a

forklift loaded with boards at approximately two miles

per hour up a slight incline on a smooth concrete

surface.  The claimant stated that he was sitting on a

spring supported, padded seat, and he testified that he

could not recall twisting, looking around, being bumped,

or being jolted prior to the incident.  Finally, when

asked whether there was anything in his mind that he

could attribute to his onset of pain, the claimant

responded, “No, no, sir.”  Finally, the claimant agreed

that the only thing about the incident that he could

connect with his work was the fact that he first noticed

the pain while at work.

          I find the facts of this case very similar to

those in Weaver v. Nabors Drilling USA, 98 Ark. App.

161, 253 S.W.3d 30 (2007).  In Nabors, the court

affirmed the Commission’s denial of compensability where

we found that the claimant had failed to prove the
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“specific incident” element of Ark. Code Ann. §11-9-

102(4).  More specifically, the court stated:

A compensable injury is defined in Ark.
Code Ann. §11-9-102(4) as an “accidental
injury ... arising out of and in the
course of employment. An injury is
‘accidental’ only if it is caused by a
specific incident and is identifiable by
time and place of occurrence.” A
compensable injury must be supported by
objective medical findings not under the
voluntary control of the claimant. Ark.
Code Ann. §11-9-102(4)(16). The claimant
has the burden of proving by a
preponderance of the evidence that his
injury is compensable. Id. §11-9-102(4).
Thus, the statute sets up the what,
where, and when test of compensability. 
In Edens v. Superior Marble & Glass, 346
Ark. 487, 58 S.W.3d 369 (2001), the
Supreme Court discussed the when and
where elements of the compensability
test. The court held that “identifiable
by time and place” meant subject to
identification and did not require the
claimant to specify the exact time of
occurrence. However, that is not the
issue in this case. No one denies that
Weaver identified the approximate time
and date when he first noticed symptoms,
and no one denies that this notice
occurred while he was at work. What the
Commission held was missing in Weaver’s
proof was the specific incident itself.

          Here, as in Weaver, supra, no one denies that

the claimant identified an approximate time and date

when he first noticed an onset of symptoms, and no one

denies that this notice occurred while he was at work. 

What the claimant has failed to establish, however, is a
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specific incident which brought about his sudden onset

of pain.  Therefore, the claimant has failed to prove

that this incident was the result of a specific work-

related activity, or any specific activity, for that

matter, in that he could not recall any incident whereby

he may have injured his back.  I note, however, that the

claimant was the only witness at the hearing before the

commission, and that uncorroborated testimony of an

interested party is always considered to be

controverted. Burnett v. Philadelphia Life Insurance

Co., 81 Ark. App. 300, 101 S.W.3d 843 (2003).  

          In conclusion, because the claimant has failed

to prove this critical element of compensability, the

claimant has failed to prove compensability.  Therefore,

I respectfully dissent.

                                
                         KAREN H. MCKINNEY, COMMISSIONER


