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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G105229

ANTONIO R. MITCHELL, EMPLOYEE                  CLAIMANT

PIZZA HUT, INC., EMPLOYER  RESPONDENT 

OLD REPUBLIC INSURANCE COMPANY/
GALLAGHER BASSETT SERVICES, INC.,
INSURANCE CARRIER/TPA           RESPONDENT 
     

OPINION FILED DECEMBER 20, 2013

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE NICK CHURCHILL,
Attorney at Law, Fayetteville, Arkansas.

Respondents represented by the HONORABLE MICHAEL C.
STILES, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of the

Administrative Law Judge filed August 8, 2013.  In said

order, the Administrative Law Judge made the following

findings of fact and conclusions of law:

1. The Arkansas Workers’ Compensation
Commission has jurisdiction of the
within claim.

2. The employee-employer-insurance carrier
relationship existed at all relevant
times, including October (sic) 23, 2011.
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3. The above-mentioned stipulations are
hereby accepted.

4. The claimant proved by a preponderance
of the evidence his entitlement to
additional medical treatment, in the
form of pain management for his
compensable gunshot wound injury of June
23, 2011.

 

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm the August 8, 2013,

decision of the Administrative Law Judge, including all

findings of fact and conclusions of law therein, and

adopt the opinion as the decision of the Full Commission

on appeal, with the correction of the typographical

error in Finding No. 2, which incorrectly lists the date

of injury as October 23, 2011, instead of June 23, 2011.

All accrued benefits shall be paid in a lump

sum without discount and with interest thereon at the

lawful rate from the date of the Administrative Law
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Judge's decision in accordance with Ark. Code Ann. §

11-9-809 (Repl. 2002).

Since the claimant’s injury occurred after

July 1, 2001, the claimant’s attorney’s fee is governed

by the provisions of Ark. Code Ann. § 11-9-715 as

amended by Act 1281 of 2001.  Compare Ark. Code Ann. §

11-9-715 (Repl. 1996) with Ark. Code Ann. § 11-9-715

(Repl. 2002).  For prevailing on this appeal before the

Full Commission, claimant's attorney is hereby awarded

an additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. § 11-9-715(b) (Repl.

2002).

 IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

 

                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents.

DISSENTING OPINION

I must respectfully dissent from the majority

opinion finding that the claimant has proven by a

preponderance of the evidence that he is entitled to
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additional medical treatment in the form of pain

management.  My carefully conducted de novo review of

this claim in its entirety reveals that the claimant has

failed to prove by a preponderance of the evidence that

medical treatment in the form of pain management is

reasonably necessary for the treatment of his June 23,

2011, compensable gunshot wound. 

The facts surrounding the claimant’s injury

are undisputed.  Admission records from Baptist Health

Medical Center dated June 23, 2011, state as follows:

Antonio Mitchell is a 34-year-old
male who is assistant manager at
Pizza Hut when he was robbed at
gunpoint and shot in the back. In
fact he was shot in the left flank
with a small caliber handgun with an
entrance would in the left flank and
exit wound in his left lower
quadrant of his abdomen. He was
brought to the Baptist Health
Medical Center - Little Rock
emergency room for evaluation and
treatment.

A CT scan of the claimant’s pelvis conducted

at the hospital showed evidence of the bullet entrance

site in the claimant’s left flank with the bullet

traversing through his left iliac causing a fracture,

then traversing just outside of the peritoneum, leaving

a small hematoma there.  This study showed the bullet

exiting in the left lower quadrant.  According to the
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radiologist’s reading of the CT scan, there was no

evidence of injury to the claimant’s bowels.

The claimant was diagnosed by his attending

physician, Dr. John F. Dunn, with “Gunshot wound to the

left flank with fracture of the left iliac wing.” 

Otherwise, Dr. Dunn found no evidence of intra-abdominal

injury.  The claimant was admitted to the hospital for

observation and an orthopedic consultation was

scheduled.

In a Discharge Summary report dated June 27,

2011, Dr. Dunn stated that the claimant underwent an

orthopedic evaluation with Dr. Phillip Johnson for his

left iliac fracture.  “This was felt to be stable,”

added Dr. Dunn, “and did not require any surgical

intervention.”  Further, Dr. Dunn stated that the

claimant remained hemodynamically stable throughout his

stay at the hospital, and that his abdomen remained

benign.  “He was only tender at the exit site,” noted

Dr. Dunn, “and no where else in his abdomen.”  Dr. Dunn

further noted that the claimant was discharged in “good”

condition, and he was given pain medication.  In

addition, the claimant was issued a cane in order to

assist him with walking due to his pelvic pain. 

The record reflects that the claimant was

examined by Dr. Johnson in his office on July 11, 2011. 
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At that time, Dr. Johnson anticipated that the claimant

could return to full duty on August 8, 2011.  However,

upon his return visit to Dr. Johnson on August 19, 2011,

the claimant reported ongoing pain in his pelvic area

that allegedly prevented him from working.  Therefore,

Dr. Johnson gave the claimant work restrictions of

limited walking and standing, and he referred the

claimant for physical therapy.  

Daily physical therapy progress notes

beginning August 23, 2011, reflect that the claimant

made a good therapeutic effort during each session.  A

clinic note dated September 16, 2011, reflects that Dr.

Johnson continued the claimant on light-duty and in

physical therapy.  

A clinic note dated October 13, 2011, from Dr.

Johnson reflects that the claimant continued to make

good progress therapeutically.  Although the claimant

was listed as a “no show” for his November 11, 2011,

appointment with Dr. Johnson, x-rays taken on November

16, 2011, showed solid healing of the claimant’s bullet

wound.  The clinic note from that visit contains the

following statement by Dr. Johnson:

On his last visit I approved him to
return to work with limited walking
and standing. He tells me that he
cannot do the kind of work that he
was doing and that he has constant
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pain. There is no indication for
orthopedic surgery.

Dr. Johnson released the claimant from his

care and referred him to pain management with Dr. Covey. 

Furthermore, Dr. Johnson stated that a future functional

capacity evaluation might be appropriate, and that he

could “[s]ee no reason” why the claimant could not

continue to work at light duty status.

On January 16, 2012, Dr. Johnson noted as

follows:

This patient has been seen in the
office on November 16, 2011, having
had a gunshot would to his pelvis.
X-rays show solid healing in this
area. I do not know of any reason
why he would have any permanent
physical impairment as a result of
his healed pelvic fracture. He may,
however, have other abdominal
neurosurgical problems that I am not
aware of. As far as I am concerned,
three months after his surgery, he
could return to whatever employment
he was physically capable of.

A letter to Dr. Carl Covey dated October 8,

2012, from Case Manager for the respondent-carrier,

Victoria Powell, states, in part, as follows:

Mr. Mitchell was referred to your
office on November 26, 2011 by Dr.
Phillip Johnson of OrthoArkansas. It
is my understanding that Mr.
Mitchell did not follow up with this
referral.  
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In response to prepared questions listed in

this letter, Dr. Covey confirmed that 1) he had had no

contact with the claimant, 2) the claimant was not seen

in his office, 3) the claimant had not scheduled then

failed to keep an appointment, and 4) he had no records

associated with the claimant’s gunshot wound injury or

the claimant’s referral for pain management by Dr.

Johnson.

In correspondence dated November 2, 2012, Ms.

Powell stated as follows to Dr. Johnson:

Contact has been made with Dr. Covey
who confirmed that Mr. Mitchell has
never been seen in their office. His
response is attached and notes that
they have never had any contact with
Mr. Mitchell. Mr. Mitchell has not
requested to be seen by Dr. Covey’s
office nor asked to return to your
office. We lost contact with him
following your November 2011 date of
service. 

Furthermore, Dr. Johnson replied “Yes” to the

following question posed in that correspondence to him

from Ms. Powell:

Given his lack of contact with Dr.
Covey and the year since he was last
seen or had contact with your
office, would it be appropriate to
assume that he no longer requires a
referral to Dr. Covey for pain
management? 

The claimant testified at the hearing before

the commission on July 29, 2013.  According to the
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claimant, he called Dr. Johnson’s office and spoke with

his “head nurse” in an effort to follow through with Dr.

Johnson’s referral to Dr. Covey.  The claimant testified

that Dr. Johnson’s nurse kept telling him that they

needed workers’ compensation approval for this

treatment.  “[S]he was going to call me back.” the

claimant continued, “So I kept trying and trying to call

her back, and she said, well, we’ll call if you -- when

they call us.”  The medical records reflect that the

claimant made two calls to Dr. Johnson’s office in late

November of 2011, following Dr. Johnson’s referral to

Dr. Covey.  The claimant stated that he eventually took

it upon himself to contact a pain specialist at St.

Vincent’s Hospital for treatment, but was essentially

told to refer back to his authorized treating physician.

On cross-examination, the claimant admitted

that he never sought a change of physicians from the

commission.  Moreover, the claimant could not recall the

name of the pain specialist with whom he sought

treatment at St. Vincent’s, nor the person there with

whom he spoke.  The claimant failed to offer documentary

evidence to substantiate his alleged, repeated calls to

Dr. Johnson’s office in the months following his

referral to Dr. Covey, or his alleged call to a pain

management specialist at St. Vincent’s.  The claimant



Mitchell - G105229 10

testified that he eventually lost his job with the

respondent-employer because there was no light duty

available.  Thereafter, the claimant applied for and

received unemployment benefits.  The claimant’s wife,

Lashunda Mitchell, testified on his behalf.  Mrs.

Mitchell’s testimony corroborated her husband’s

testimony.

The compensability of the claimant’s injury is

undisputed.  The record reflects that the claimant was

provided with reasonably necessary medical treatment for

his injury - a fractured iliac - as well as other

benefits.  The medical records demonstrate that the

claimant’s injury completely healed approximately three

months after his incident.  These records also confirm

that Dr. Johnson gave the claimant no permanent physical

impairment rating for this injury.  And, while I

acknowledge that the type of injury that the claimant

sustained (a gunshot wound to the abdomen) was

potentially life-threatening, I note that emergency room

records contemporaneous with that incident reflect that

the claimant sustained no bowel or other intra-abdominal

injury as a result of the incident.  Therefore, while I

do not dispute that Dr. Johnson referred the claimant

for pain management after he released the claimant from

orthopedic treatment, I note that Dr. Johnson made this
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referral based on the claimant’s continuing, subjective

complaints of pain, which were not substantiated by

objective medical findings.  Notwithstanding that Dr.

Johnson stated that the claimant “may” have other

abdominal neurosurgical problems that he was not aware

of, I note that Dr. Johnson failed to refer the claimant

for a neurosurgical evaluation, opting to address his

subjective complaints of pain, instead.

The Administrative Law Judge, and now the

majority, found the claimant’s testimony credible

concerning having made several attempts to schedule an

appointment with Dr. Covey through Dr. Johnson’s office,

especially in view of the claimant’s wife’s

corroborating testimony.  While I do not necessarily

express an opinion on the credibility of the claimant’s

testimony, I note that uncorroborated testimony of an

interested party is always considered to be

controverted.  This rule also applies to a non-party

witness whose testimony might be biased.  Burnett v.

Philadelphia Life Ins. Co., 81 Ark. App. 300, 101 S.W.3d

843 (2003).  It is not arbitrary to choose not to credit

such testimony. Id.  Furthermore, a witness’s close

familial relationship to a party has been held to

demonstrate a sufficient possibility of bias so as to

treat the witness’s testimony as disputed, see Sykes v.
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Carmack, 211 Ark. 828, 202 S.W.2d 761 (1947), and the

testimony of an interested party is taken as disputed as

a matter of law whether offered on his own behalf or on

the behalf of another interested party.  Knoles v.

Salazar, 298 Ark. 281, 766 S.W.2d 613 (1989).  

Here, in finding the claimant’s testimony

credible, the Administrative Law Judge, and now the

majority, was not persuaded that the respondent-carrier

lost contact with the claimant following his November

16, 2011, visit with Dr. Johnson as alleged in Ms.

Powell’s correspondence of November 2, 2012, to Dr.

Johnson.  “There is absolutely no evidence whatsoever,”

stated the Administrative Law Judge, “demonstrating that

Ms. Powell ever made an attempt to contact the claimant

regarding this treatment, or any other matter pertaining

to this claim.”  In so finding, the Administrative Law

Judge clearly shifts the burden of proof from the

claimant to the respondent.  Therefore, I find that

while there may be no evidence that the respondent-

carrier attempted to contact the claimant, more

important is the fact that, aside from his own self-

serving testimony and that of his wife, the claimant has

failed to offer any supporting proof of his alleged,

repeated attempts to contact the respondent concerning

his referral to Dr. Covey, i.e. phone records. 
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Therefore, I find that it was reasonable for Dr. Johnson

to assume a year later that the claimant was no longer

in need of pain management treatment, having failed to

follow-through with obtaining the treatment for which he

was previously referred. 

In conclusion, there is no question that the

claimant’s gunshot wound injury has healed with no

resulting impairment.  Further, because he represented

to the Arkansas Employment Security Division that he was

capable of working, there is little doubt that the

claimant is physically able to work.  Furthermore, it is

unreasonable to think that the claimant could go a year

without seeking medical treatment of some kind for the

severity of pain that he reports given the manner in

which that pain allegedly affects his life.  Finally,

the claimant has offered no substantiating proof that he

attempted to secure an appointment with Dr. Covey, or

with any pain specialist, for that matter, after the

last part of November 2011.  Therefore, I choose not to

credit the claimant’s testimony concerning his alleged,

repeated attempts to schedule an appointment with Dr.

Covey through Dr. Johnson’s office, nor do I give credit

to his testimony that he attempted to secure the

services of another pain management specialist. 

Likewise, I find that it is more likely than not that
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the claimant’s wife testimony is biased on his behalf. 

Therefore, I do not credit her testimony in this regard,

either.  In conclusion, I find that the claimant has

failed to establish by a preponderance of the evidence

entitlement to additional medical benefits in this

claim, and these benefits should be denied.  Therefore,

I respectfully dissent. 

_______________________________
KAREN H. McKINNEY, Commissioner


