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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G106990

LINDA MICHAEL, EMPLOYEE                        CLAIMANT

BOONEVILLE SCHOOL DISTRICT,
EMPLOYER   RESPONDENT 

ARKANSAS SCHOOL BOARDS ASSOCIATION,
INSURANCE CARRIER           RESPONDENT 
     

OPINION FILED MARCH 21, 2013

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE EDDIE H. WALKER,
JR., Attorney at Law, Fort Smith, Arkansas.

Respondents represented by the HONORABLE MELISSA WOOD,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of

the Administrative Law Judge filed December 4, 2012.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1. The stipulations agreed to by the
parties at the pre-hearing conference
conducted on August 1, 2012, and
contained in a pre-hearing order filed
August 3, 2012, are hereby accepted as
fact.
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2. The claimant has proven by a
preponderance of the evidence that the
recommended transforaminal lumbar
interbody fusion (TLIF) L4-5, L5-6, L6-
S1; pedicle screw stabilization; lateral
fusion, is reasonable and necessary
medical treatment for the claimant’s
admittedly compensable injury.

3. The claimant is entitled to have the
surgical intervention recommended;
specifically, recommended by Dr.
Capocelli; however, the claimant is not
limited to only having Dr. Capocelli
perform that surgery due to Dr.
Capocelli’s leaving Mercy Hospital of
Fort Smith, Arkansas, at the time of the
hearing in this matter.

 

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm the December 4, 2012,

decision of the Administrative Law Judge, including all

findings of fact and conclusions of law therein, and

adopt the opinion as the decision of the Full Commission

on appeal.
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All accrued benefits shall be paid in a lump

sum without discount and with interest thereon at the

lawful rate from the date of the Administrative Law

Judge's decision in accordance with Ark. Code Ann. §

11-9-809 (Repl. 2002).

Since the claimant’s injury occurred after

July 1, 2001, the claimant’s attorney’s fee is governed

by the provisions of Ark. Code Ann. § 11-9-715 as

amended by Act 1281 of 2001.  Compare Ark. Code Ann. §

11-9-715 (Repl. 1996) with Ark. Code Ann. § 11-9-715

(Repl. 2002).  For prevailing on this appeal before the

Full Commission, claimant's attorney is hereby awarded

an additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. § 11-9-715(b) (Repl.

2002).

 IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

 
 
                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents.
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DISSENTING OPINION

I must respectfully dissent from the majority

opinion finding that the claimant has proven by a

preponderance of the evidence that she is entitled to

additional medical treatment in the form of surgery as

recommended by Dr. Capocelli.

My carefully conducted de novo review of this

claim in its entirety reveals that the clamant has

failed to prove by a preponderance of the evidence that

the medical treatment recommended by Dr. Capocelli is

reasonably necessary for the treatment of her June 28,

2011, compensable back injury.  

In the decision to award the claimant

additional medical treatment in the form of proposed

surgery as recommended by Dr. Capocelli, the

Administrative Law Judge, and now the majority, assigned

more weight to the opinion of Dr. Capocelli than to the

opinion of Dr. Pulliam, while essentially disregarding

the opinion of Dr. Gutierrez.  In doing so, the majority

finds that at the time of Dr. Pulliam’s initial

consultation of September 20, 2011, Dr. Pulliam did not

have the advantage of the results of the claimant’s

discogram nor was he able to review the continued

conservative treatment that the claimant subsequently

received.  Likewise, the majority finds that Dr.
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Gutierrez had no personal contact with the claimant, and

he appeared to have relied more on the results of the

claimant’s MRI than the results of the more

sophisticated discogram CT. 

A review of Dr. Pulliam’s report demonstrates

that he based his opinion that the claimant had no

“surgical disease” of the lumbar or thoracic spine

primarily on the results of her recent MRI study. 

According to Dr. Pulliam, this study revealed findings

of moderate disc bulging primarily at the L2-L3 level. 

However, Dr. Pulliam stated without equivocation that

this bulging did not result in nerve root compression or

significant canal stenosis.  Moreover, Dr. Pulliam noted

that the claimant’s MRI revealed no evidence of disc

herniation.  Therefore, Dr. Pulliam opined that the

claimant had suffered a lumbar/thoracic strain that

aggravated her preexisting fibromyalgia.  I find it

significant that Dr. Pulliam, a neurosurgeon, did not

feel the need to order additional diagnostic studies, to

include a discogram or myelogram, and that he released

the claimant back to the care of her primary treating

physician.  I further note that Dr. Capocelli agreed

with Dr. Pulliam, inasmuch as the claimant’s work injury

exacerbated her underlying fibromyalgia and there was
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clearly some degree of strain in the lumbar and thoracic

spine.

A review of the claimant’s May 11, 2011,

discogram with CT study reveals the following findings:

Impression: 

1. Six nonribbearing type vertebral
bodies alters the numbering system
on this study.

2. Abnormal appearing discs
radiograohically at all levels
injected. Patient has symptoms at
the lower levels and no symptoms at
the uppermost level injected which
was the L3-L4 level.

Dr. Capocelli interpreted these findings to

indicate that the claimant suffered a significant injury

at L4-L5, and L5-S1 as a result of her 2011, work-

related accident.  Therefore, Dr. Capocelli opined that

surgery was indicated in order to address the claimant’s

complaints.  However, in reviewing the claimant’s

medical records, to include the results of each of the

claimant’s diagnostic studies, and to specifically

include her discogram with CT study, Dr. Gutierrez

agreed with Dr. Pulliam that surgery was not an

appropriate treatment modality for the claimant.  Not

only did Dr. Gutierrez base his opinion on his review of

the claimant’s diagnostic studies, it appears that he
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rendered this opinion based also on the claimant’s

physical findings, which were consistent throughout her

recorded treatment.  More specifically, the claimant’s

physical examinations by both Drs. Pulliam and Capocelli

were consistent in that they showed normal spinal

alignment with no lumbar instability, non-painful facet

loading maneuvers, and equal and symmetric strength in

both the claimant’s bilateral and upper and lower

extremities with grossly intact sensation.  Therefore,

while Dr. Gutierrez may have given more consideration of

the claimant’s MRI over her discogram, which is mere

speculation, the weight of the medical evidence

demonstrates that his final opinion was based on a

comprehensive review of the claimant’s medical records,

which included a thorough consideration of all aspects

of her medical findings.  Furthermore, Dr. Gutierrez

clearly considered the risks versus the benefits of Dr.

Capocelli’s proposed surgery, and found that the

claimant was not an appropriate candidate for such a

procedure.

Based on the above and foregoing, I find that

the opinion of Dr. Gutierrez is credible and that it

carries substantial weight in that it supports the

opinion of Dr. Pulliam, whom I note had the benefit of

personally examining the claimant.  Therefore, as
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between the opinions of three qualified neurosurgeons in

this claim, I assign more weight to the opinions of Drs.

Pulliam and Dr. Gutierrez than to the opinion of Dr.

Capocelli, especially in view of the fact that the

claimant’s objective physical findings tend to support a

conclusion that such an invasive procedure as proposed

by Dr. Capocelli is inappropriate for the treatment of

her condition.  Further, I note that the claimant

admitted that she would only consider such a procedure

as a last treatment option, and she admitted that she

had undergone gastric bypass surgery in a effort to

alleviate her symptoms in an apparently more

conservative manner.  Whether this gastric bypass

procedure has been effective in helping alleviate the

claimant’s lower back symptoms is yet unknown in that

the effects of the claimant’s expected weight loss on

her reported symptoms remains to be seen.

In conclusion, I find that the clamant has

failed to prove by a preponderance of the evidence, to

specifically include the medical opinions of Drs.

Pulliam, Capocelli, and Gutierrez, that the surgical

procedure proposed by Dr. Capocelli is reasonably

necessary for the treatment of her June 28, 2011,

compensable lumbar injury.  Therefore, I respectfully 
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dissent from the majority's opinion.

_______________________________
KAREN H. McKINNEY, Commissioner


