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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION
CLAIM NO. G201562

CATHRYN A. MEISER, EMPLOYEE  CLAIMANT

NEIGHBORHOOD FRESH MARKET, EMPLOYER RESPONDENT

ARGONAUT INSURANCE COMPANY,
CARRIER/TPA RESPONDENT

OPINION FILED JULY 24, 2013

Upon review before the FULL COMMISSION, Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE FREDERICK S.
"RICK" SPENCER, Attorney at Law, Mountain Home,
Arkansas.

Respondents represented by the HONORABLE WILLIAM C.
FRYE, Attorney at Law, North Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed February 12, 2013.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The Arkansas Workers’
Compensation Commission has
jurisdiction of the within
claim.

2. The employee-employer-insurance carrier
relationship existed on or about December



Meiser - G201562 2

27, 2011.

3. The remaining stipulations set forth
above are hereby accepted.

4. The claimant’s Motion to Recuse is
denied.  I find that the Arkansas
Workers’ Act is is [sic] not
unconstitutional.

5. The claimant failed to prove by a
preponderance of the credible evidence
that she sustained a compensable injury
to her back, during and in the course and
scope of her employment, on or about
December 27, 2011.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full

Commission on appeal.
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IT IS SO ORDERED.

                                   
A. WATSON BELL, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood concurs, in part, and dissents, in
part.

CONCURRING AND DISSENTING OPINION

After my de novo review of the entire record,

I concur with the majority finding that the Arkansas

Workers’ Compensation Act is constitutional, but I must

respectfully dissent with the finding that the claimant

failed to prove a compensable injury to her back. 

The medical records show that the claimant has

seen Dr. Yow since 1999.  She had a history of headaches

and numbness in her buttock.  She had some low back

pain, hip pain, and pain close around her shoulder blade

in 2000.  In 2002, she had shoulder-pain related to

vacuuming at work, although a shoulder x-ray was normal. 

In 2004, she had stiffness and pain in her back and

pinching in her right shoulder blade, and her headaches

had returned.  In 2005, she had numbness in her left
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hip, shoulder pain, back pain, and swelling in her left

ankle.  She underwent radiation therapy of her left

breast and developed tinnitus in 2006.  She had low back

pain once in 2008 and once in 2009.  In November 2011,

she had low back pain and tingling between her shoulder

blades. 

The claimant testified that, on December 27,

2011, she was standing outside the office door.  This

area was where stock was kept in bulk, before being put

on the store shelves for customers.  It was not a large

space.  Roger Wallis was operating an electric jack,

moving pallets out of a truck.  It had two prongs and an

electric motor to lift pallets.  It had two speeds, fast

and slow.  She was at the office door, staying out of

Wallis’ way while he unloaded the delivery truck.  He

was backing in with pallets on the jack.  The bottom

pallet had produce, and there was a second pallet on top

of it.  The claimant testified that as she was standing

there, “I got a little jolt in the back, which I arched

my back.  I turned around, I looked, I didn’t see

Roger.”  Then a co-worker got his attention, because he

was driving the jack crookedly.   He straightened out

the jack.  She did not pay attention to what he was
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doing at that point, and then when he started backing in

again, she was hit again, this time with enough force to

shove her forward from one side of the office door to

the other.  She was holding onto the door, so she did

not fall.  She was hit in between her shoulder blades. 

She was not sure if she was also struck in the low back. 

The part that struck her in the shoulder blades was the

second pallet, which was on top of the produce boxes

resting on the bottom pallet.  The jack was moving at

regular walking speed.  She did not feel pain right at

that moment.  She began having burning pain across the

lower part of her back about twenty minutes later.  Faye

Kovac, the office manager, and Margaret Grant were

present when it happened.  She tried to find Dan Seward

to tell him about it that day, but she could not find

him.  She told Kovac that she could not find Seward and

that she needed to see the doctor, because her back was

really hurting.  Kovac said that if she needed to go,

she needed to go.  She went to the doctor that afternoon

and told him what happened.

The medical records reflect that, on December

27, 2011, the claimant saw Dr. Tompkins.  She reported a

history of neck and back issues since 1995.  She was hit
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in the center of the back just below the shoulders at

work by a hand jack loaded with pallets.  Her mid-back

pain came and went.  Lifting worsened her pain, and

nothing made it better.  She also had constant neck pain

and headaches.  An x-ray showed degenerative change in

her cervical and lumbar spine, and hypolordosis in her

cervical spine.

The claimant saw Dr. Yow on January 6, 2012. 

She reported complaints of episodic severe mid-thoracic

pain which began on December 27, 2011 when she was hit

in the back with a hand truck loaded with pallets at

work.  Her neck and lower back were bothering her too. 

Dr. Yow stated that she had no history of the same or

similar problems.  He noted her leg length discrepancy,

spasm in thoracic spine, trigger points in her thoracic,

lumbar, and cervical muscles, restriction of range of

motion in her thoracic and cervical spine, and

subluxation in her cervical, thoracic, and lumbar spine. 

Dr. Yow’s observations of the claimant on January 13,

2012 were the same.  The next day, he issued a lifting

restriction of no more than ten pounds, due to being

struck by the pallet. 

The claimant testified that she saw a
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chiropractor every two weeks, because she had numbness

in her shoulders and hips, difficulty lifting or putting

things in cupboards, difficulty sleeping, and burning

pain in her lower back.  She was never pain-free.  The

pain was moderate, when she used her medications.  She

took Naproxen, Tramadol and Cyclobenzaprine as

prescribed by Dr. Brightwell.  Without the medication,

her pain was severe.  

The claimant testified that she had a history

of having her back and shoulders adjusted at the

chiropractor before her injury.  The difference was

that, before her injury, she was able to do things like

help with firewood, rake, or work in her flowerbeds. 

She cannot do that now, without her pain worsening.  If

she is active like that, she gets muscle spasms.  Before

the accident, she saw the chiropractor at lunch or at

the end of the day.  She did not have problems that

caused her to miss work.  She saw a chiropractor about

once a year or so.  She related it to doing work like

cutting trees and bushes, making flowerbeds, and things

like that.

The claimant stated that she could lift her

arms above her head, unlike the problem noted in 1999
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when she could not.  She also had a little numbness in

her right buttock in 1999, but after the incident, she

had numbness in both buttocks.  She was not having

problems bending over after the accident.  She was able

to vacuum after the accident, but she had to take her

time.  She did not recall having spasms prior to the

accident, except when Dr. Yow pressed on her back, and

those were not like the spasms she had after the

accident.  She had tingling in between her shoulder

blades in November 2011, but she did not have tingling

after her accident.  She had intermittent back pain

prior to the accident, but afterward it became constant. 

She would see the chiropractor once a year, but she did

not have to see him regularly until after the accident. 

She began having problems sleeping since the date of the

accident.  

The claimant testified that, in her last

position with the respondent employer in the dairy and

freezer section, for six or seven years, she lifted

cases of milk, which weighed thirty-three pounds, and

cases of eggs which were heavier, regularly.  She only

saw the chiropractor from time to time, maybe once a

year, not regularly, until after she was struck by the
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pallet jack.  When she saw the chiropractor before the

accident, it was for temporary issues.  The problems she

has had since the accident had been “permanent for a

year.”  The claimant explained:

Before this incident, I didn’t have - I might
have had a little numbness, but it’s not
constant.  I did not have problems doing
things around the house.  I could still do
things.  It’s just that I constantly got the
pain, the burning in the lower back, and I
still, every once in a while, I’ll feel like
I’m sleeping on half of a ball.  And I just
can’t roll over in bed.  I have to do it slow,
and if - I’m one of the sleepers, Judge, where
if I sleep on my left side first, then I’ve
got to roll over, go to my right side. Then I
lay on my back.  The back, I get that constant
burning, never had it.  I’ve never had that
before, never had that knot, maybe a muscle
spasm, yes, not like sleeping on half a ball.

The claimant explained that she had that pain

since the first night after the accident: “It felt like

I was laying on rolled up sheets.”

The medical record alone supports a finding

that the claimant, who certainly suffered from

intermittent musculoskeletal issues over a long period

of time, developed constant issues immediately upon the

event on December 27, 2011.  The records show that the

claimant went from needing a chiropractic adjustment on

occasion to need treatment from her chiropractor and a

medical doctor regularly from December 27 onward.  This
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documentation alone establishes a causal relationship

between the claimant’s need for treatment from December

27 forward.  A causal connection is established when the

compensable injury is found to be “a factor” in the

resulting need for medical treatment, even though the

compensable injury is not the major cause of the

disability or need for treatment.  Williams v. L&W

Janitorial, Inc., 85 Ark. App. 1, 145 S.W.3d 383 (2004). 

Whether the claimant had pre-existing issues or not, she

experienced a significant change in her condition on the

date of the incident, and but for that incident, the

record indicates that she would have continued to

require intermittent care for intermittent

musculoskeletal issues.  The December 27 incident was a

primary, if not the only, factor in her need for

treatment.  The claimant’s testimony is consistent with

the medical records, which bolsters this conclusion.  

I note that Dr. Yow wrote that the claimant

did not have a history of “same or similar” problems,

when he saw the claimant in early January 2012.  Dr. Yow

had seen the claimant once or twice a year since 1999. 

He was fully aware of the claimant’s prior

musculoskeletal issues, as was the claimant.  I construe
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the statement to mean that the claimant’s complaints

after the December 27 incident were different,

significantly so, from the complaints she had in prior

years.  This is borne out by the medical records which

show a spike in her need for treatment and the presence

of significant symptoms including spasms and trigger

points from the time of the incident forward.

I find that the claimant has proven that she

sustained a specific incident injury to her middle and

lower back on December 27, 2011 when she was struck from

behind by a pallet jack, for which she needed and needs

medical treatment and because of which she has sustained

disability.  I would award medical benefits in the form

of the treatment she received from December 27, 2011 to

the date of the hearing, as well as additional

reasonable and necessary treatment from Dr. Brightwell

and Dr. Yow.

For the foregoing reasons, I concur, in part,

but must respectfully dissent, in part, from the

majority opinion.

                                   
PHILIP A. HOOD, Commissioner


