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OPINION AND ORDER

Claimant appeals an opinion and order of the

Administrative Law Judge filed February 4, 2013.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1. The stipulations agreed to by the parties at
the pre-hearing conference conducted on
October 8, 2012, and contained in a pre-
hearing order filed October 8, 2012, are
hereby accepted as fact.

2. The respondents have proven by a preponderance
of the evidence that the claimant’s request
for additional benefits is regarding his right
elbow and ulnar nerve are barred by the
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statute of limitations under Ark. Code Ann.
§11-9-702(b)(1).  

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission. 

Therefore we affirm and adopt the February 4, 2013

decision of the Administrative Law Judge, including all

findings and conclusions therein, as the decision of the

Full Commission on appeal. 

IT IS SO ORDERED.

                               
A. WATSON BELL, Chairman

                               
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

          After my de novo review of the entire record,

I must respectfully dissent from the majority opinion
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holding that the claim is barred by the statute of

limitations.  The parties stipulated that the date of

the last compensation paid was December 6, 2010.  The

claimant filed his claim for additional benefits more

than one year from that date.

          Arkansas Code Annotation Section 11-9-

702(b)(1) states that a claim for additional

compensation must be filed within one year of the date

of last payment of compensation or two years from the

date of injury, whichever is greater.  The doctrine of

estoppel has been used by the courts to toll the statute

of limitations, where the following elements were met:

1.  The respondent, the party to be estopped
in this situation,  must know the facts;
2.  The respondent must intend that his
conduct shall be acted on or must so act that
the claimant, the party asserting the estoppel
in this situation, had a right to believe it
so intended; 
3.  The claimant must be ignorant of the true
facts; and 
4.  The claimant must rely on the conduct of
the respondents to the claimant’s detriment.

          See Snow v. Alcoa, 15 Ark. App. 205, 208-209,

691 S.W.2d 194, 196 (1985).

          In refusing to use the doctrine of estoppel to

toll the statute of limitations, the majority and the

Administrative Law Judge relied upon the fact that the
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claimant “clearly had notice that the respondents had

refused to pay for any additional medical treatment.” 

The record does not support a finding that the claimant

was aware or had reason to be aware that the respondents

had refused to pay for any additional medical treatment

on May 18, 2011.  The record shows that the claimant was

fully aware that the respondents would not pay for an

MRI.  The refusal to pay for one MRI, communicated

through the doctor requesting it, is not the equivalent

of notice that the right arm claim has been

controverted.  The refusal to pay for one MRI was not a

refusal to pay for Dr. Cox’s continued care.  The issue

did not come up with the claimant, because Dr. Cox would

not continue treatment without the MRI.   The claimant’s

testimony is clear that he understood the MRI would not

be paid by the respondents in May 2011, but that he did

not learn that the claim was controverted until he

received a letter dated October 17, 2011.  Thus, the

majority decision is based on facts unsupported by the

evidence.

          There is no indication in the record as to

when the claimant learned that all of Dr. Cox’s

treatment in 2011 would be denied.  There is an office

visit, dated May 18, 2011, well within the one-year
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limitation period.  A letter dated October 17, 2011

states that the respondent will not pay the bill for the

claimant’s June 13, 2011 visit with Dr. Cox.  While the

stipulations show that the May visit was not paid, there

is obviously no notice of this to anyone at the time of

the May visit, the June visit, or as late as the October

17 letter, since that was when the claimant had written

notice of the refusal to pay for any more treatment of

the claimant, specifically including the June visit and

forward in time. 

          The claimant acted upon his rights within the

one-year limitations period, based upon the respondents’

notification that no further medical treatment would be

afforded the claimant on his right elbow and arm.  The

very existence of the respondents’ letter shows that the

issue had not been addressed specifically or clearly

before that time: 

This will confirm the  conversation we had at
lunch the other day.  The file that I could
not recall the name was Jose Medina.  Please
be advised that my client will not voluntarily
pay for the June 13, 2011 visit of Dr. Cox. 
We will certainly not pay for any additional
right shoulder complaints and my client has
advised me to let you know that we will not be
providing any more treatment with Dr. Cox.

          The respondents must have known whether they

were denying the claim in its entirety and when they
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denied the claim in its entirety.  The respondents must

have known that the claimant would not understand that

the claim was controverted until he was told otherwise,

and that merely communicating through a doctor’s office

that a requested MRI was denied was insufficient to

communicate the larger fact that the claim was denied. 

Also, the claimant reasonably relied upon the behavior

of the respondents, which was to not state that the

claim was controverted, to never communicate that the

May 2011 visit to Dr. Cox was denied, and to keep the

fact that the claim was denied a secret until October

2011.  Obviously, the claimant was ignorant of the true

facts.  First, the record shows that the claimant was

not aware that anything was denied other than the MRI. 

Second, the respondents’ attorney felt compelled to

confirm the facts with the claimant’s attorney after a

recent but insufficiently specific conversation.  There

is no question that the claimant relied upon the

respondents’ behavior to his detriment, or he would not

currently be appealing a decision that his claim is

barred by the statute of limitations.

          I find that the doctrine of estoppel requires

a finding that the respondents did not controvert the

claim until October 17, 2011, and that the claimant did
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not have notice that his medical treatment would not be

paid until after the expiration of the one-year statute

of limitations, despite the claimant’s receipt of

medical care pursuant to the change of physician order

and the authorized treating physician’s direction. 

          For the foregoing reasons, I must respectfully

dissent from the majority opinion.

______________________________
PHILIP A. HOOD, Commissioner


