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Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed May 20, 2013.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The stipulations agreed to by
the parties at the prehearing
conference conducted on
December 12, 2012, and
contained in a pre-hearing
order filed December 13, 2012,
are hereby accepted as fact.

2. The claimant has failed to prove by a
preponderance of the evidence that she
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suffered a compensable right shoulder
injury on October 12, 2011.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full

Commission on appeal.

IT IS SO ORDERED.

                                   
A. WATSON BELL, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.
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DISSENTING OPINION

After my de novo review of the entire record,

I must respectfully dissent from the majority opinion. 

I would award the claimant medical benefits for the

shoulder injury she sustained on October 12, 2011 while

working for Wal-Mart. 

For the claimant to establish a compensable

injury as a result of a specific incident, the following

elements must be established: (1) proof by a

preponderance of the evidence of an injury arising out

of and in the course of employment; (2) proof by a

preponderance of the evidence that the injury caused

internal or external physical harm to the body which

required medical services or resulted in disability or

death; (3) medical evidence supported by objective

findings, establishing the injury; and (4) proof by a

preponderance of the evidence that the injury was caused

by a specific incident and is identifiable by time and

place of occurrence.  Ark. Code Ann. §11-9-102(4)(A)(i);

Mikel v. Engineered Specialty Plastics, 56 Ark. App.

126, 938 S.W.2d 876 (1997).  An employer takes the

employee as he finds him, and employment circumstances

that aggravate pre-existing conditions are compensable,
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as long as the elements of compensability are

established.  Williams v. L&W Janitorial, Inc., 85 Ark.

App. 1, 145 S.W.3d 383 (2004).

SPECIFIC INCIDENT
ARISING OUT OF AND IN THE COURSE OF EMPLOYMENT

The claimant testified that she worked for

Wal-Mart as a jeweler.  This did not involve using her

shoulders, other than occasionally to reach across her

bench to pick up a ring or a tool.  In October 2011, she

was picking up trays in her work area when she stepped

on a tray on the floor.  The tray slipped out from under

her, and all of her weight came down on her hip and her

elbow, which pushed her shoulder up.  She was

embarrassed, and her hip, lower back, and elbow hurt

right away.  She felt as though she had bruised her

elbow.  Over time, she had a gradual progression of pain

in her shoulder. 

The claimant signed a Form N and a Wal-Mart

form on October 12, 2011, stating that she slipped on a

black ring tray that was on the floor, injuring her

lower back and elbow, with a red mark on her elbow.  A

manager’s investigation report repeated the same

information.  This was consistent with the company
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policy to report injuries to the manager.  Her manager

actually walked up on her as she was still on the floor

after she fell. The claimant has established that she

sustained an injury caused by a specific incident -

slipping on the tray and falling, and identifiable by

time and place of occurrence.  She also established that

the injury arose out of and in the course of employment,

because she was performing employment services at the

time of the injury.

CAUSATION

The claimant had a prior work-related injury

to her right shoulder in 2005, for which she had

arthroscopic debridement of a partial tear of her

rotator cuff.  The evidence does not support a

conclusion that the claimant’s prior injury was the only

cause of her need for treatment, for several reasons. 

She had a complete recovery from the surgical repair of

her low-grade partial tear of her rotator cuff.  She was

released at maximum medical improvement in November

2008.  She had no need of medical treatment after that

time.  She had no problems with her shoulder for

approximately two years prior to her slip-and-fall.  She

had an accident in which she landed hard on her right
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elbow and hip, causing her right shoulder to be pushed

up.  The post-accident MRI of her shoulder showed a

partial thickness intrasubstance tear involving the

infraspinatus with potential extension through the

bursal surface, bursitis, and tendinosis of the

supraspinatus.  When compared to the 2008 MRI and

surgical findings, the 2012 MRI shows completely

different shoulder damage.  The 2008 MRI showed tears of

the rotator cuff, not the infraspinatus.  It did not

show bursitis or supraspinatus tendinosis, as was found

in the more recent exam.  Surgery revealed no complete

tear of the rotator cuff, only a low-grade partial

thickness tear, which was debrided to leave an intact

rotator cuff.  Thus, the simple conclusion to draw is

that the claimant had a prior right shoulder injury

which had resolved by early 2009, and that she had a new

injury to a different structure in her right shoulder

upon the occasion of the slip-and-fall.

The claimant immediately reported her injury

to the extent that it had manifested itself to her,

which was mainly pain in her elbow and her low back and

hip.  The claimant testified that she did not ask for

medical treatment that day, because she did not think
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that she was hurt that bad.  She also explained that she

felt pressure from her employer, because she felt that

the company would “hold” an injury against an employee.

The claimant explained that it took almost a

year for her to seek medical treatment, because the

problems began gradually.  Her right shoulder did not

hurt initially, but she developed pain and limited range

of motion over time, in a gradual progression, over

about seven months.  At first, she attributed her pain

to age or perhaps arthritis, but it increased to the

point that she could not reach above her head to pick

anything up and that the pain was excruciating.  The

last two months before she acted to get treatment were

when the problems became “that bad.”  She had been off

work, and when she returned, her problems interfered

with her ability to do her job, so she planned to report

them upon her return. 

The claimant also testified that during that

period of time, she was struggling with alcohol

dependency, for which she sought help in August 2012

through her employer and was placed on a leave of

absence which lasted two months.  Her need to be able to

stop drinking was “far more pressing” than her shoulder. 
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On October 31, 2012, Dr. Benafield wrote that the course

of her symptoms, from falling at work, then experiencing

a progression of her problems over time, was consistent

with rotator cuff injuries.  Thus, the timing of the

claimant’s original report of injury and her subsequent

request for treatment of her shoulder is consistent with

rotator cuff injuries in general, the claimant’s

experience of gradual progressing symptoms, and the

other significant issue she had in her life.

Upon the claimant’s return from leave of

absence, she had been asked to cross-train to do a very

physically demanding job, working above her head, using

her arm constantly and quickly.  She started the cross-

training.  She told the manager that doing the cross-

training job was hurting her shoulder.  She explained to

her employer that she was willing to cross-train, but

that she needed to have her shoulder checked first.  She

had never been asked to cross-train before this time. 

She had planned to ask for medical treatment before she

was asked to cross-train, because her shoulder was

bothering her so much.  The claimant had only worked in

the deli and jewelry departments for Wal-Mart.

The claimant reported the incident again,
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noting her shoulder problems, on September 26, 2012, the

day after she returned to work, resulting in a second

Form N.  The report, as well as a statement she prepared

on a Wal-Mart form, gave the same circumstances of the

injury, but also noting the injury to her shoulder.  She

reported that she had right shoulder pain on rotation

and that she had injured her right shoulder working in

the Wal-Mart Deli, had surgery, and had no pain or

symptoms afterwards, until she fell.  The claimant

testified that she was told by the person to whom she

reported the injury that she was trying to avoid cross-

training and that she was lying.  Her claim was denied

at that time.  The claimant stated that once her claim

was denied, she planned to hire an attorney to pursue

her claim and get medical attention on her own.  She did

not get medical treatment for a few weeks, because of

the expense.

The claimant saw Dr. Benafield on October 18,

2012.  He noted that he had performed right shoulder

arthroscopy with subacromial decompression and distal

clavicle excision and that she had done well after

surgery until she fell in October.  Based upon her

symptoms, which had increased over the prior four to six
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months, and the results of his examination, he planned

an MRI. The claimant testified that her shoulder pain

and range of motion limitations were much more intense

with her current injury than they were with her 2005

injury.  She could not raise her arm to work overhead or

to pick objects up from overhead.

The claimant testified that on October 30,

2012, she told her employer that she would get her right

shoulder MRI results the following day.  She was

terminated first thing on October 31, 2012.  The

claimant felt she was terminated, because she pursued

her shoulder injury claim. 

Wal-Mart presented evidence that she was

terminated for another reason, because she did not

comply with an alcohol treatment program, because she

missed some of her alcohol treatment appointments.  Wal-

Mart required that she sign a contract promising her

compliance with the program and perfect attendance of

appointments, at the risk of termination.  The claimant

was enrolled in a program in Missouri.  She testified

that she had to attend personal counselor meetings and

group meetings in Missouri.  She was in alcohol

treatment for four days, and then she was off work for
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eight weeks, until she could meet with a counselor to be

released back to work.  She and her husband had one car,

which made attendance of the group meetings difficult. 

She had to pay her neighbor to take her to them.  She

did not miss any appointments with her personal

counselor.

Sherry Boyd was the Human Resources Manager at

the location where the claimant worked.  Tilinda

Sabatini was the operations manager where the claimant

worked.  Both testified that the claimant was

terminated, according to the Legal Department’s

decision, because they were told by a person with the

program that she missed appointments.  There is no

direct evidence that the claimant missed appointments. 

Boyd testified that she relied upon a fax from the

alcohol program coordinator that the claimant had missed

appointments, yet the fax was not entered into evidence. 

Sabatini merely stated that she was present in a meeting

where Boyd told the claimant she missed meetings. 

This testimony is offered as proof that the

claimant failed to attend the meetings and was,

therefore, dishonest. However, this testimony is

uncorroborated by the fax from the program.  It is
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uncorroborated by a statement from the alcohol program. 

It is uncorroborated by any documentation or testimony

from the program.  It is unreliable testimony. 

Sabatini’s testimony only supports a finding that Boyd

said the claimant missed appointments.  The claimant

also testified that this was the justification offered

for her termination.  Yet, the foundation for Boyd’s

assertion that she missed appointments is not found

anywhere in the record.  This situation is similar to

that in Wilson v. Cornerstone Masonry, 95 Ark. App. 1,

233 S.W.3d 161 (2006), in which the Court of Appeals

reversed the Commission’s finding that the claimant was

not credible because he had attempted to commit fraud

where the only testimony was that of a physician who

stated that his impression from a conversation with

another physician (who did not testify or prepare a

statement) that the claimant had told the second

physician that if his injury would not be paid under

workers’ compensation, then he wanted to file it under

Medicaid.  The Court stated that there was insufficient

evidence to find that the claimant attempted to commit

fraud and, therefore, there was no evidence that he was

not credible.  In the current situation, the evidence
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offered against the claimant’s credibility is even less

reliable than that in Wilson.  In fact, the claimant

stated that it was difficult for her to attend the

appointments, but that she made every personal counselor

appointment and that there was one group meeting for

which she had transportation issues, but that she got

there, only to discover it had been canceled without her

knowledge.  Wal-Mart has failed to prove that the

claimant missed appointments.

Boyd and Sabatini also insisted that they were

unaware until October 31, 2012 that the claimant’s

shoulder was hurting her.  This is difficult to

comprehend, other than as a defensive, self-serving

fabrication, in light of the claimant’s Form N and

incident report of September 26, 2012, in which she

related that in October 2011, she injured her shoulder

when she slipped and fell.  That fall was reported in

October 2011, and she made a point to report the

shoulder injury as a result of the October 2011 fall on

September 26, 2012.  The claimant specifically stated

that she had right shoulder pain on rotation and a prior

resolved right shoulder injury.  The claimant also

vehemently testified that she did tell them about her
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shoulder and also that on October 30, 2012, she needed

to take off on October 31, 2012 to get her MRI results

on her shoulder.  It is important to note that, on

September 26, when she reported the shoulder aspect of

her October 2011 injury, she was accused of attempting

to avoid cross-training and told that her claim was

denied.  Thus, her request for treatment was denied at

that time, and any further request was pointless.  Thus,

there is no reason to credit the testimony of Boyd and

Sabatini that they were unaware that she had a shoulder

injury in need of treatment.  It is not credible

testimony.

The claimant’s MRI showed a partially torn

infraspinatus, possibly all the way through the bursal

surface, subacromial bursitis, and tendinosis of the

supraspinatus.  On October 31, 2012, Dr. Benafield saw

the claimant, according to his records.  He reviewed the

MRI with her and recommended a shoulder scope,

subacromial decompression, and possible rotator cuff

repair.  He wrote that the claimant “related that this

happened with a fall at work.  I do think this is a

progression of her problems related to the fall at work

and has been aggravated in the intervening time and has
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likely worsened as rotator cuff injuries often will.” 

Surgery was postponed until the dispute concerning her

workers’ compensation claim was resolved.

At the time of the hearing, the claimant was

hurting. Her pain was constant.  Her range of motion was

not very good, and she could not reach above her head

very well.  She did not have much of a range of motion

problem between her 2005 injury and her surgery.  She

was in pain all the time, before her first surgery. 

After her surgery, she did not have a range of motion

problem either.  The claimant did not have health

insurance since she was no longer working, so she could

not afford to have the surgery.  Her primary care

physician had her on mild pain medication, a sleeping

pill, and a muscle relaxer, which she paid for herself.

The claimant has proven that the October 12,

2011 injury caused internal physical harm to her right

shoulder which required medical services or resulted in

disability.  The claimant does not have to prove that

the injury is the major cause of the need for treatment

in the case of an accidental injury.  Estridge v. Waste

Management, 343 Ark. 276, 33 S.W.3d 167(2000) Ark. Code

Ann. § 11-9-102(4)(A)(i).  Where the work incident
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caused or precipitated the claimant’s need for medical

care or disability, then the causation requirement is

satisfied. Estridge, supra.  A causal connection is

established when the compensable injury is found to be

“a factor” in the resulting need for medical treatment,

even though the compensable injury is not the major

cause of the disability or need for treatment.  Williams

v. L&W Janitorial, Inc., 85 Ark. App. 1, 145 S.W.3d 383

(2004).

In the current claim, the claimant can show

that the slip-and-fall was a factor in her need for

treatment and disability and that it was the major cause

of her need for treatment and disability.  Absent the

slip-and-fall, the claimant would have continued to

enjoy the absence of symptoms from February 2009

forward.  Dr. Benafield stated there was a causal

relationship and that her problems were consistent with

the kind of injury she had.  She reported the October

event, and then when her shoulder problem became severe

enough to interfere with her work, she reported it. 

There is no inconsistency in her reporting to the

employer or her physician or in her testimony. She has

met her burden of proof that the slip-and-fall on



McKnight - G208298 17

October 12, 2011 injured her right shoulder, for which

she needs treatment.

MEDICAL EVIDENCE SUPPORTED BY OBJECTIVE FINDINGS

Dr. Benafield examined the claimant in October

2012 and observed positive impingement signs, limited

range of motion, and pain.  He ordered an MRI, which was

performed on October 25, 2012.  It showed a partial

thickness intrasubstance tear involving the

infraspinatus with potential extension through the

bursal surface, a moderate amount fluid in the

subacromial bursa consistent with bursitis, tendinosis

of the supraspinatus, and post-surgical changes to the

acromioclavicular joint.  He recommended arthroplasty to

repair the internal damage.  Thus, the claimant has

presented medical evidence supported by objective

findings establishing the injury.

MEDICAL BENEFITS

Under Arkansas workers’ compensation law,

employers must promptly provide medical services which

are reasonably necessary for treatment of compensable

injuries.  Ark Code Ann. Sec. 11-9-508(a).  Wal-Mart v.

Brown, 82 Ark. App. 600, 120 S.W.3d 153 (2003). 

Reasonable and necessary medical services may include
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those necessary to accurately diagnose the nature and

extent of the compensable injury; to reduce or alleviate

symptoms resulting from the compensable injury; to

maintain the level of healing achieved; or to prevent

further deterioration of the damage produced by the

compensable injury.  Jordan v. Tyson Foods, Inc., 51

Ark. App. 100, 911 S.W.2d 593 (1995). 

The claimant underwent treatment by Dr.

Benafield which included a physical examination on

October 18, an MRI on October 25, and a second visit on

October 31, for her right shoulder pain and limited

motion.  The claimant established that there is a causal

connection between the original slip-and-fall and her

shoulder injury.  Dr. Benafield’s treatment was

reasonable and necessary to evaluate the extent of her

injury as well as to shed light on causation, and thus,

it is reasonably necessary medical treatment of her

compensable injury.  Dr. Benafield recommended

arthroscopic surgery to correct the damage, which is

also reasonably necessary treatment of her compensable

injury.  She has damage for which treatment is

available, and without the treatment, she will be unable

to function without pain and without a significant loss
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of motion. 

I find that the claimant has satisfied the

elements of compensability, that the respondents failed

to impugn the claimant’s credibility, and that the

treatment of record as well as Dr. Benafield’s proposed

surgery and related treatment is reasonably necessary

medical treatment of her compensable injury.

For the foregoing reasons, I must respectfully

dissent from the majority opinion.

                                   
PHILIP A. HOOD, Commissioner


