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OPINION AND ORDER

The respondents appeal and the claimant cross-appeals

an administrative law judge’s opinion filed April 16, 2013. 

The administrative law judge found that the claimant

sustained a compensable back injury but that the claimant

did not sustain a compensable neck injury.  After reviewing

the entire record de novo, the Full Commission finds that

the claimant proved by a preponderance of the evidence that
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she sustained a compensable injury to her back.  The

claimant did not prove that she sustained a compensable

injury to her neck.    

I.  HISTORY

The testimony of Stacy McGhee, age 39, indicated that

she became employed as a substitute teacher for the

respondents, Alma Primary School, in about 2004.  Ms. McGhee

testified that she eventually became a secretary for the

respondent-employer.  The claimant testified that her

secretarial job duties included answering telephones, giving

messages, and copying records.  The claimant testified that

she suffered from a pre-existing medical condition, i.e., “a

lot of tension in my shoulder area and I get migraines.” 

The claimant agreed on cross-examination that she had

previously sought chiropractic treatment for neck pain.    

The record indicates that Dee Ann Harris, Assistant

Principal, sent the following e-mail communication to

employees of Alma Primary School on September 4, 2012:

Please send your cups, glasses, trays, etc., back
to the cafeteria immediately after use.  Also,
please be sure to clean around your refrigerators
regularly, including pulling them out and cleaning
behind and under them.  This should help in our
war with ants and other critters who seem to want
to desperately be a part of our school:)
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Shawn Bullard, principal of Alma Primary School,

testified regarding the assistant principal’s September 4,

2012 e-mail communication:

Q.  Were you aware of that particular policy?

A.  Yes, I was.

Q.  Is that a policy of the school that you have
implemented?

A.  Yes.

Q.  Can you tell the judge what the purpose of
this policy was, why it was implemented?

A.  Yes, sir.  We have been having some trouble
with lots of glasses and trays, those kind of
things, just being left at peoples’ desk in their
work areas, and we would run out of glasses
sometime in the cafeteria, and besides just looks
messy, you know, and try to keep the bugs away, so
we wanted them - when you’re done, you need to
take it and put it up.

The claimant testified on direct examination:

Q.  Did you get this policy when it was sent out
September 4, 2012?

A.  I did.

Q.  And what is your understanding of the purpose
of this policy?

A.  Well, one, in the office.  More so, too, for
tidiness.  We do have parents come in the
building.  Two, schools obviously have issues with
bugs.  And then, three, sometimes the staff does
not return these items and they don’t have a cup
when they go into the cafeteria to get them a
drink....
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Q.  Can you tell the judge what happened on
September the 10th?  What occurred?

A.  I left my desk area with my empty glass that I
took from the cafeteria.  And when I got in the
cafeteria, I slipped on mopped floors....

Q.  Can you describe the fall?

A.  I skated for a few seconds and then I went
forward.

Q.  And what did you hit?

A.  I believe I hit my hip....

Q.  And then describe what areas of your body was
impacted?

A.  I felt muscles pull in my back area - I knew
that I had strained a muscle - and down my leg....

Q.  Do you recall [Mr. Bullard] came to your
attention?

A.  He did.

Q.  And Assistant Principal Harris?

A.  Yes....They pushed me out to the vehicle that
was waiting for me to take me to Summit in Van
Buren.

  
Shawn Bullard agreed that he and Dee Ann Harris

transported the claimant to Summit Medical Center, where the

claimant was treated on September 10, 2012.  It was noted at

that time that the claimant had a prior medical history of

chronic neck pain, and that the claimant’s “Home

Medications” were “1.  Accutane 40 daily.  2.  Amitriptyline
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Oral 50 mg nightly.  3.  Flexeril Oral 10 mg daily, out.” 

The claimant complained of pain in her back radiating to her

right leg.  It was reported, “Pt slipped and fell at work

and hurt the rt low back radiating into the RLE....Cannot

walk due to the pain.”  An x-ray of the claimant’s lumbar

spine was taken on September 10, 2012: “Three views reveal

no traumatic, neoplastic or degenerative changes.”  It was

also noted, “X-ray shows narrowing of T12-L1-L2 and loss of

lumbar lordosis.”  The claimant was discharged “to home with

crutches, with family” on September 10, 2012.  The discharge

diagnosis was “Acute Low Back Pain; Back Pain w/Sciatica.”

The claimant agreed on cross-examination that she did

not report any symptoms involving her neck when she was

treated on September 10, 2012.  Dr. Restituto Ruiz signed a

School/Work Excuse on September 10, 2012 and indicated that

the claimant could return to work on September 14, 2012.  

The claimant was seen at Alma Family Medical Clinic on

September 14, 2012: “Location of pain was lower back.  Pain

has radiated to left thigh.  The patient describes the pain

as an ache and dull.  Symptoms are aggravated by daily

activities....Pt was walking across the floor in the

cafeteria that was wet from recent mopping.  She fell
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forward.  Went to Summit ER and x-ray was normal.”  It was

noted on September 14, 2012, “Positive for:  - Back pain. 

Negative for joint pain, joint swelling, muscle weakness and

neck pain.”  A physical examination on September 14, 2012

showed the following: “Lumbar spine - Inspection/palpation. 

Muscle spasm.”  Dr. Margaret V. Mankin assessed “Back pain”

and commented, “Workman’s comp form filled out.  Pain meds

and muscle relaxers prn.  F/u in 1 week - off work until

then.”  Shawn Bullard testified that the respondents

continued to pay the claimant’s salary while she was off

work.    

The claimant followed up at Alma Family Medical Clinic

on September 21, 2012: “Location of pain was upper back and

lower back.  There was no radiation of pain.  The patient

describes the pain as an ache and dull.  Context: hard

fall....Pt states that her lower back is better, but her

upper back is very tense.  Tried to get out today to do

activity and she struggled.”  Physical examination showed

“Thoracic spine - Inspection/palpation.  Muscle spasm. 

Range of motion: Moderate pain w/motion.  Lumbar spine -

Inspection/palpation.  Muscle spasm.”  Dr. Mankin assessed

“Back pain” and commented, “Slowly improving, but not
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completely resolved.  Off work x 2 weeks in order to attend

PT.  No neuro signs present, so no need for MRI currently. 

Stronger muscle relaxer and pain meds given.”  Dr. Mankin

referred the claimant for physical therapy and wrote on

September 21, 2012, “Please excuse Stacy for 2 more weeks of

school.  She cannot return to work until cleared by me.”  

The claimant began treating at F&S Physical Therapy on

September 27, 2012.  The Treatment Diagnosis was Backache,

Lumbago, and Lumbosacral spondylosis without myelopathy. 

The physical therapist noted that the pain location was “low

back.”  The physical therapist noted on September 28, 2012

that the pain location was “low back left buttock.”  The

therapist reported “mm spasms B LB>R.”  A physical therapist

noted on October 1, 2012 that the pain location was “low

back left buttock....Edema present on sacrum.”  The

therapist noted on October 3, 2012 that the pain location

was “low back left buttock....Edema still present on

sacrum.”  

The claimant followed up at Alma Family Medical Clinic

on October 5, 2012: “Location of pain was lower back.  Pain

has radiated to the right thigh.”  Dr. Mankin assessed “Back

pain” and commented, “Because of persistence and now right
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leg weakness occasionally, will order MRI.  Continue PT.” 

Dr. Mankin also stated on October 5, 2012, “Stacy McGhee is

currently under my medical care and may not return to work

at this time.  Please excuse Stacy for 1 week(s).  She may

return to work on 10/15/2012.  Activity is restricted as

follows: no lifting.”

The physical therapist noted on October 10, 2012, “Pt

reports her B LB pain is better and rates current LBP 3-

4/10.  Pt states her neck pain is more noticeable since LBP

is reducing.”  The  physical therapist noted on October 12,

2012, “Pt reports overall feeling much better with decreased

LBP 3/10.  Pt states she is starting to walk more and has

attempted light housework with fair toleration.  Pain

Location: low back left buttock.”

The claimant’s testimony indicated that she returned to

work on October 15, 2012.  The physical therapist noted on

October 15, 2012, “Pt reports her neck pain has increased as

her LBP has been decreasing.  Pt states her R arm has

numbness and tingling extending to R fingers.  Pt states her

LBP is minimal compared to her neck pain (8/10)....Will

consult PT and MD about neck pain.”  Dr. Mankin wrote on

October 25, 2012, “Mrs. McGhee is suffering from a back
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injury.  Please allow her to work half-days due to this

injury.”  

An MRI of the claimant’s lumbar spine was taken on

November 15, 2012, with the following findings:

Conus is normal in signal intensity.  There is no
significant disc bulge at T11-12, T12-L1, L1-2. 
At L2-3, a mild diffuse disc bulge and mild
degenerative change of facets.  At L3-4, there is
degenerative change in the facets with some cystic
changes and fluid in the facet joints.  Diffuse
mild to moderate disc bulge.  At L4-5, there is
facet arthropathy with mild to moderate diffuse
disc bulge, but no significant protrusion.  At L5-
S1, facet arthropathy with diffuse moderate disc
bulge without significant eccentricity.  There is
a small vertebral body Schmorl’s node in the
superior aspect at L4.

IMPRESSION:
1.  Facet arthropathy in the lumbar spine as
described above with diffuse disc bulges, but no
disc protrusions.
2.  Probable Schmorl’s node superior aspect at L4. 

The claimant presented for treatment at Mercy Clinic

Family Medicine on November 27, 2012.  Stefanie Ellis, APN,

reported:

Stacy has come in today for f/u.  Fell at work on
September 10th.  Chronic neck pain and headaches
were controlled before the fall after having
worked through tx with PT.  Then after the fall,
increasing neck and new mid and lower back pain
which she really hadn’t had before the fall.  Just
finished with PT 2 weeks ago.  Having some flare
up now with her right shoulder and neck and pain
in the mid back down to the mid back region
feeling tight and tender....
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Stefanie Ellis examined the claimant’s neck: “Normal

range of motion.  Neck supple.”  Ms. Ellis assessed “1. 

Chronic headaches.  2.  Fatigue.  3.  High risk medication

use.  4.  Neck pain.  5.  Degenerative disc disease.  6. 

Other screening mammogram.”  Ms. Ellis listed the claimant’s

medications, which included Procardia XL, Treximet, Elavil,

Mobic, and Flexeril.  

A pre-hearing order was filed on December 6, 2012.  The

claimant contended that “during and within the scope of her

employment on September 10, 2012, she was walking from her

office to the Alma Primary School cafeteria for the purpose

of returning a drinking cup.  Upon entry into the cafeteria,

the claimant slipped and fell on water that was on the floor

as a result of a cleaning of the area.  The claimant was

engaged in employment services based upon written

instructions from the Assistant Principal that items are to

be returned to the cafeteria immediately after use.  The

respondents have noticed the claimant that the claim was

being denied based on the correspondence of September 13,

2012 from Misty Thompson, workers’ compensation claims

adjuster.  The claimant contends she is entitled to

temporary total disability benefits from the date of her
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injury through October 14, 2012.  The claimant is entitled

to medical treatment and reimbursement of medical expenses

incurred as a result of the injuries she sustained.  The

claimant has sustained a lumbar spine injury with

radiculopathy and a cervical spine injury.  The claimant is

entitled to the maximum attorney’s fees, since this claim

has been controverted in its entirety.”  

The respondents contended that the claimant “did not

sustain an injury arising out of and in the course of her

employment with the Alma School District.  The respondents

deny the claimant sustained any injury.  In addition, the

respondents state that if the claimant was injured on the

premises of the Alma School District, said injury did not

occur while the claimant was performing employment services. 

In addition to deny this case on the basis that the claimant

was not performing employment services at the time of her

incident at the Alma School District, the respondents

contend there are no measurable and objective findings to

support the definition of a compensable injury.”  

The parties agreed to litigate the following issues:

1.  Whether the claimant’s alleged aggravation of
her cervical spine is compensable.
2.  Whether the claimant’s alleged back injury of
September 10, 2012 is compensable.
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3.  Whether the claimant is entitled to related
medical for her alleged injuries.
4.  Whether the claimant is entitled to temporary
total disability benefits for her alleged injuries
from September 13, 2012 to October 14, 2012
5.  Whether the claimant’s attorney is entitled to
an attorney’s fee.

  
A hearing was held on January 17, 2013.  At that time,

the claimant’s attorney stated that the claimant had been

paid a full salary from September 13, 2012 until October 14,

2012.    

An administrative law judge filed an opinion on April

16, 2013.  The administrative law judge found, among other

things, that the claimant proved she sustained a compensable

back injury.  The administrative law judge found that the

claimant did not prove she sustained a compensable neck

injury.  The administrative law judge found that the

claimant “would have been entitled to temporary total

disability benefits for her compensable low back injury from

September 13, 2012 until October 14, 2012, had the

respondent school district chosen not to pay her for her

full salary during that time period.”  

The respondents appeal to the Full Commission and the

claimant cross-appeals.

II.  ADJUDICATION
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A.  Compensability

1.  Back

Act 796 of 1993, as codified at Ark. Code Ann. §11-9-

102(4)(Repl. 2002), provides:

(A) “Compensable injury” means:
(i) An accidental injury causing internal or
external physical harm to the body ...
arising out of and in the course of employment and
which requires medical services or results in
disability or death.  An injury is “accidental”
only if it is caused by a specific incident and is
identifiable by time and place of occurrence[.]
...

(B) “Compensable injury” does not include:
(iii) Injury which was inflicted upon the employee
at a time when employment services were not being
performed or before the employee was hired or
after the employment relationship was
terminated[.]

  
A compensable injury must be established by medical

evidence supported by objective findings.  Ark. Code Ann.

§11-9-102(4)(D)(Repl. 2002).  “Objective findings” are those

findings which cannot come under the voluntary control of

the patient.  Ark. Code Ann. §11-9-102(16)(A)(i)(Repl.

2002).

The employee has the burden of proving by a

preponderance of the evidence that she sustained a

compensable injury.  Ark. Code Ann. §11-9-102(4)(E)(i)(Repl.

2002).  Preponderance of the evidence means the evidence
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having greater weight or convincing force.  Metropolitan

Nat’l Bank v. La Sher Oil Co., 81 Ark. App. 269, 101 S.W.3d

252 (2003).

An administrative law judge found in the present

matter, “3.  The claimant has proven by a preponderance of

the evidence that she suffered a compensable back injury on

September 10, 2012.”  The Full Commission affirms this

finding.  The claimant has been employed with the

respondents since approximately 2004 and was working as a

secretary for the respondents in September 2012.  On

September 4, 2012, the respondent-employer’s Assistant

Principal instructed the school’s employees, “Please send

your cups, glasses, trays, etc. back to the cafeteria

immediately after use.”  The respondent-employer’s Principal

testified that the respondents began this policy because “We

have been having some trouble with lots of glasses and

trays, those kind of things, just being left at peoples’

desk in their work areas, and we would run out of glasses

sometime in the cafeteria, and besides just looks messy, you

know, and try to keep the bugs away, so we wanted them -

when you’re done, you need to take it and put it up.”
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The claimant testified that she drank a beverage at her

desk on September 10, 2012.  The claimant finished her drink

and “I left my desk area with my empty glass that I took

from the cafeteria.  And when I got in the cafeteria, I

slipped on mopped floors....I skated for a few seconds and

then I went forward....I believe I hit my hip.”  The

respondents contend that the claimant was not performing

employment services when she slipped and fell in the school

cafeteria.  An employee is performing employment services

when she is doing something generally required by her

employer.  Texarkana Sch. Dist. v. Conner, 100 Ark. App.

100, 264 S.W.3d 579 (2007), citing Arkansas Methodist

Hospital v. Hampton, 90 Ark. App. 288, 205 S.W.3d 848

(2005).  An employee is performing employment services if

her injury occurs within the time and space boundaries of

the employment and she is carrying out the employer’s

purposes or advancing the employer’s interests directly or

indirectly.  Collins v. Excel Specialty Products, 347 Ark.

811, 69 S.W.3d 14 (2002).

The Full Commission finds that the claimant was

performing employment services at the time of her accident. 

The record shows that the school’s Assistant Principal
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instructed all employees to return drinking glasses to the

cafeteria immediately after use.  The claimant was expressly

complying with the instructions of her supervisor when she

slipped and fell.  The critical inquiry is whether the

interests of the employer were being directly or indirectly

advanced by the employee at the time of the injury. 

Texarkana Sch. Dist. v. Conner, 373 Ark. 372, 284 S.W.3d 57

(2008).  In the present matter, the claimant was returning

an empty glass to the school cafeteria, in keeping with the

respondent-employer’s stated policy, at the time of her

injury.  The Full Commission finds that the claimant was

doing something expressly required by her employer at the

time of the accident on September 10, 2012.  We find that

the claimant’s action of returning an empty glass to the

school cafeteria also benefitted the employer and advanced

the employer’s interests, because the claimant’s actions

were helping to maintain a clean, orderly, and safe

workplace.    

The Full Commission finds that the instant claimant

proved by a preponderance of the evidence that she sustained

a compensable injury.  The claimant proved that she

sustained an accidental injury causing physical harm to her



MCGHEE - G209098 17

back.  The accidental injury arose out of and in the course

of employment, required medical services, and resulted in

disability.  The injury was caused by a specific incident

and was identifiable by time and place of occurrence on

September 10, 2012.  The claimant established a compensable

injury to her back by objective findings not within the

claimant’s voluntary control.  These objective medical

findings include the muscle spasm observed and reported at

Alma Family Clinic, and the edema in the claimant’s low back

noted by the physical therapist.  These objective medical

findings were not within the claimant’s voluntary control

and were causally related to the September 10, 2012

accidental injury.   

2.  Neck

The claimant contended during the pre-hearing

conference that she sustained a cervical spine injury on

September 10, 2012.  The parties agreed to litigate the

issue, “1.  Whether the claimant’s alleged aggravation of

her cervical spine is compensable.”  The claimant on appeal

contends that she sustained “an aggravation to her

preexisting condition to the cervical spine.”  An

aggravation is a new injury resulting from an independent
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incident.  Maverick Transp. v. Buzzard, 69 Ark. App. 128, 10

S.W.3d 467 (2000).  An aggravation, being a new injury with

an independent cause, must meet the definition of a

compensable injury in order to establish compensability of

the aggravation.  Farmland Ins. Co. v. DuBois, 54 Ark. App.

141, 923 S.W.2d 883 (1996).  

An administrative law judge found in the present

matter, “2.  The claimant has failed to prove by a

preponderance of the evidence that the suffered a

compensable aggravation of her cervical spine due to her

September 10, 2012 fall.”  The Full Commission finds that

the claimant did not prove by a preponderance of the

evidence that she sustained a compensable injury to her neck

or cervical spine.  We have found that the claimant proved

she sustained a compensable injury to her back on September

10, 2012.  The evidence does not demonstrate that the

claimant also sustained a compensable injury to her neck on

September 10, 2012.  The claimant testified that she slipped

and fell on her hip.  The claimant informed the medical

providers beginning September 10, 2012 that she “hurt the rt

low back radiating into the [right lower extremity].”  The

claimant was diagnosed with “Acute Low Back Pain; Back Pain
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w/Sciatica.”  There was no indication that the claimant also

injured her neck, and as we have noted, the claimant agreed

on cross-examination that she initially did not report any

symptoms involving her neck when she was injured on

September 10, 2012.  

When the claimant treated at Alma Family Medical Clinic

beginning September 14, 2012, it was explicitly noted that

the location of the claimant’s pain was “lower back.”  The

claimant did not complain of neck pain.  Dr. Mankin assessed

“Back pain” and did not diagnose a neck injury.  The

physical therapy notations beginning September 27, 2012 and

following indicated that the location of the claimant’s pain

was “low back.”  We recognize the physical therapist’s

notation beginning October 10, 2012, “Pt states her neck

pain is more noticeable since LBP is reducing.”  This report

of neck pain beginning October 10, 2012 does not demonstrate

that the claimant injured her neck on September 10, 2012. 

Stefanie Ellis, APN, reported on November 27, 2012 that the

claimant complained of “increased” neck pain after the

September 10, 2012 accidental injury to the claimant’s back. 

As we have noted, Stefanie Ellis listed the claimant’s

medications, which included Flexeril.  We note from the
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record that the claimant had already been prescribed

Flexeril before the September 10, 2012 accidental injury. 

Moreover, Ms. Ellis examined the claimant’s neck on November

27, 2012 and found, “Normal range of motion.  Neck supple.” 

Stefanie Ellis did not report muscle spasm.  There is no

probative evidence before the Commission which demonstrates

that the claimant suffered from muscle spasms in her neck as

a result of the September 10, 2012 accidental injury.  Nor

does the evidence show that the claimant was prescribed

Flexeril for muscle spasm in her neck as a result of the

September 10, 2012 accident.    

The Full Commission finds that the instant claimant did

not prove by a preponderance of the evidence that she

sustained a compensable injury to her neck or cervical

spine.  The claimant did not prove that she sustained an

accidental injury causing internal or external physical harm

to her neck.  The claimant did not prove that she sustained

an injury to her neck which arose out of and in the course

of employment, required medical services, or resulted in

disability.  The claimant did not prove that she sustained

an injury to her neck which was caused by a specific

incident or was identifiable by time and place of occurrence
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on September 10, 2012.  In addition, the claimant did not

establish a compensable injury to her neck by medical

evidence supported by objective findings.                    

Based on our de novo review of the entire record, the

Full Commission finds that the claimant proved by a

preponderance of the evidence that the sustained a

compensable injury to her back.  The claimant did not prove

that she sustained a compensable injury to her neck or

cervical spine.  The claimant proved that the medical

treatment of record for her back was reasonably necessary in

accordance with Ark. Code Ann. §11-9-508(a)(Repl. 2002). 

With regard to the claimant’s period of temporary total

disability from September 13, 2012 through October 14, 2012,

the claimant’s attorney is entitled to fees for legal

services in accordance with Ark. Code Ann. §11-9-715(Repl.

2002).  For prevailing on appeal to the Full Commission, the

claimant’s attorney is entitled to an additional fee of five

hundred dollars ($500), pursuant to Ark. Code Ann. §11-9-

715(b)(Repl. 2002).
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IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

                                                       
                        KAREN H. McKINNEY, Commissioner

Commissioner Hood concurs, in part, and dissents, in part.

CONCURRING AND DISSENTING OPINION

          After my de novo review of the entire record, I

concur in part with, but must respectfully dissent, in part,

from the majority opinion.  I agree that the claimant proved

by a preponderance of the evidence that she sustained a

compensable injury to her back.  I disagree with the

majority, because I also find that the claimant proved that

she sustained a compensable injury to her neck.

          For the claimant to establish a compensable injury

as a result of a specific incident, the following

requirements of Ark. Code Ann. §11-9-102(4)(A)(i)(Repl.

2002), must be established: (1) proof by a preponderance of

the evidence of an injury arising out of and in the course

of employment; (2) proof by a preponderance of the evidence

that the injury caused internal or external physical harm to

the body which required medical services or resulted in
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disability or death; (3) medical evidence supported by

objective findings, as defined in Ark. Code Ann. §11-9-102

(4)(D), establishing the injury; and (4) proof by a

preponderance of the evidence that the injury was caused by

a specific incident and is identifiable by time and place of

occurrence.  Mikel v. Engineered Specialty Plastics, 56 Ark.

App. 126, 938 S.W.2d 876 (1997).  There is no question that

the event in question was caused by a specific incident,

slipping on a freshly mopped floor and striking the floor,

identifiable by time and place of occurrence, namely between

1:00 and 1:05 pm on September 10, 2012.  Furthermore, the

claimant was engaged in employment services, because she was

complying with her employer’s policy at the time that she

was injured.

          The next element is proof by a preponderance of

the evidence that the injury caused internal or external

physical harm to the body which required medical services or

resulted in disability or death.  A causal connection is

established when the compensable injury is found to be “a

factor” in the resulting need for medical treatment, even

though the compensable injury is not the major cause of the

disability or need for treatment.  Williams v. L&W
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Janitorial, Inc., 85 Ark. App. 1, 145 S.W.3d 383 (2004). 

The claimant does not have to prove that the injury is the

major cause of the need for treatment in the case of an

accidental injury.  Ark. Code Ann. § 11-9-102(4)(A)(i). 

Estridge v. Waste Management, 343 Ark. 276, 33 S.W.3d

167(2000). 

          The claimant proved that there is a causal

connection among the incident, her neck problems, and her

need for treatment.  On September 21, 2012, the claimant

reported upper back pain and tension, which was worse than

her low back pain on that date.  She had spasms in her

thoracic spine on that date.  The first medical record of a

specific complaint of neck pain was from an October 10,

2012, physical therapy visit, when she stated that her neck

pain was “more noticeable since her low back pain is

reducing.”  She reported neck pain and numbness and tingling

into her right arm and fingers on October 15, 2012.  Her low

back pain was “minimal” compared to her neck pain.  On

October 16, 2012, she had neck pain severe enough to cause

her to vomit.  She reported spasms from her lumbar spine to

her cranial base neck with numbness and tingling in her

right arm.  On October 17, 2012, her back and neck pain were
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both improving.  The physical therapist observed decreased

flexed posture especially in her neck and shoulders.  On

October 19, 2012, her low back pain was slightly worse, and

she still had neck pain with radiation into her right arm,

but overall it was getting better.  On October 22, 2012, her

low back pain was better that day, but she still had neck

pain radiating down her arm.  On October 24, 2012, the

therapist noted that the claimant’s low back pain had

decreased, but that she still had thoracic and neck pain. 

On October 29, 2012, the therapist noted that the claimant

had progressed well with decreased low back pain, but that

her flexed posture was contributing to “scap/thoracic

inflammation.”  On October 31, 2012, her neck and arm pain

and numbness and low back pain had improved, but she still

had right upper trapezoid and scapular pain and a headache. 

On November 1, 2012, her only complaint was headaches.  On

November 5, 2012, her low back pain was still improving, and

she had no numbness and tingling in her arm.  On November 7,

2012, she reported that an MRI was planned, that she had

tingling in her right arm but no pain, and that her neck

felt better.  The claimant and therapist planned for her to

continue exercises at home.
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          The claimant saw her primary care physician, Nurse

Practitioner Ellis on November 27, 2012, who wrote:

Fell at work on September 10th.  Chronic
neck pain and headaches were controlled
before the fall after having worked
through treatment with PT.  Then after
the fall, increasing neck and new mid
and lower back pain which she hadn’t
really had before the fall.  Just
finished with PT 2 weeks ago.  Having
some flare up right now with her right
shoulder and neck and pain in the mid
back region feeling tight and tender.

          Ellis prescribed Flexeril to be taken as needed

for spasm.

          There was no medical record presented of the

claimant’s pre-existing neck condition.  She testified that

she had some prior neck problems with her right arm.  She

also testified that her neck problems were different in this

way:

It’s definitely more frequent. Before I
would just have some tingling sensation
just down past my shoulder area, and now
I am having the sensation all the way
down my arm. 

          She testified that the treatment she had before

the injury was primarily for migraine headaches, with Ellis. 

Prior to the slip and fall, she was able to do her

housework, but afterward, she was not able to do any of it.
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          The relationship between the incident at work and

her need for treatment is evidenced by the facts, supported

by the medical records, the reports she made to her

caregivers in the medical records and her testimony that,

while she had a pre-existing neck condition, it had been

under control prior to the incident and that after the

incident, the symptoms related to her neck, pain, and

radiation into her arm, re-emerged with increased frequency

and severity.  

          The claimant sustained a new injury or an

aggravation of a pre-existing condition, either of which is

compensable.  In workers' compensation law, an employer

takes the employee as he finds her, and employment

circumstances that aggravate pre-existing conditions are

compensable.  Williams v. L&W Janitorial, Inc., supra at 9,

citing Heritage Baptist Temple v. Robison, 82 Ark. App. 460,

120 S.W.3d 150 (2003).  An aggravation of a pre-existing

non-compensable condition by a compensable injury is,

itself, compensable.  An aggravation is a new injury

resulting from an independent incident.  An aggravation,

being a new injury with an independent cause, must meet the
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definition of a compensable injury in order to establish

compensability for the aggravation.  Id.

          This claim is similar to the claim in Estridge v.

Waste Management, supra, in that the claimant undisputedly

suffered a compensable injury and in that there is a dispute

as to whether there is a causal connection between the

injury and the medical treatment.  As the court in Estridge

explained, the claimant does not have to prove that the

injury is the major cause of the need for treatment in the

case of an accidental injury.  Ark. Code Ann. §

11-9-102(4)(A)(i).  While the claimant does have some

(almost completely undocumented) history of neck pain, the

medical records and the claimant’s testimony show that the

accidental injury at work on September 10, 2012, when she

slipped and fell to the floor, either caused or precipitated

the need for medication and surgery.  As in Estridge, “that

is clear.”  Estridge, 343 Ark. at 282.  To repeat, the

causal connection is established, because the slip-and-fall

at work was “a factor” in the claimant’s need for medical

treatment.  Williams v. L&W Janitorial, Inc., supra.  The

only evidence in the record shows that the claimant enjoyed

a period of time in which her pre-existing neck condition
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was under control until the accident, when she experienced a

spike in cervical symptoms and their intensity and

frequence.

          I note that the claimant’s injury occurred on

September 10, 2012, and that her first specific and recorded

complaint of “neck” pain is shown in physical therapy on

October 10, 2012.  First, I do not believe that the span of

time between the accident and the first notation is so long

as to require a finding that there is no connection.  The

claimant’s slip and fall resulted in pain in her lumbar

spine and radiating into her right leg sufficiently severe

to render her unable to walk on the date of injury.  The

claimant related her increased neck pain to the slip and

fall consistently, noting that as her lumbar pain eased, her

cervical pain became more noticeable.  Secondly, the

claimant’s entire spine became symptomatic, with upper back

complaints eleven days after the incident and later

references to mid-back and scapular issues.  The lumbar

spine is also known as the low back, and the thoracic spine

as the mid-back. The claimant’s September 21, 2012 “upper”

back pain, as noted by Dr. Mankin, must therefore refer to
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her cervical spine, bringing the first date of a neck

complaint much closer in time to the incident.  

          I find that the claimant has satisfied the element

of a causal connection among the incident, her cervical

injury and her need for treatment, based upon the timing and

nature of her symptoms and upon the significant change in

her condition before and after the accident.

          The last element to discuss is whether there is

medical evidence supported by objective findings

establishing the injury. Objective findings are "those

findings which cannot come under the voluntary control of

the patient."  Ark. Code Ann. § 11-9-102(16)(A)(i).  Such

findings include the results of x-rays, MRI and CT scans,

and the observation of swelling and bruises.  The

observation of muscle spasm is also an "objective finding." 

Smith v. County Market/Southeast Foods, 73 Ark. App. 333,

338, 44 S.W.3d 737 (2001), citing Continental Express, Inc.

v.  Freeman, 339 Ark. 142, 4 S.W.3d 124 (1999), and UAMS v.

Hart, 60 Ark. App. 13, 958 S.W.2d 546 (1997).  

          On November 27, 2012, Nurse Practitioner Ellis

evaluated the claimant’s neck pain and headaches, and after

a physical examination, she prescribed Flexeril for spasms
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as needed.  The Arkansas Supreme Court stated that a

prescription to be taken as needed for muscle spasm was

sufficient to satisfy the requirement of objective findings. 

Estridge v. Waste Management, 343 Ark. 276, 281, 33 S.W.3d

167 (2000).  The Court stated that the respondents' argument

that the prescription was a direction and not a medical

finding was “absurd” and that a “doctor would not prescribe

medication directed to be taken ‘as needed for muscle spasm'

if he did not believe muscle spasms were existent.”  See

also Parker v. Atlantic Research Corp., 87 Ark. App. 145,

153, 189 S.W.3d 449 (2004)(documentation of muscle spasm for

which Valium was prescribed satisfied the requirement of

objective findings).  In Fred's, Inc. v. Jefferson, 361 Ark.

258, 264-265, 206 S.W.3d 238 (2005), the Arkansas Supreme

Court applied the logic of the Estridge, supra, case, to

find that the objective findings requirement was satisfied

where the claimant was prescribed a muscle relaxer and

physical therapy, but the physician did not state for what

the medication was intended or why he prescribed therapy. 

The Court stated that “a reasonable inference from the

chronology of events is that the medication and physical

therapy were prescribed to aid Jefferson and to treat her
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injury.  Any other construction of these events does not

withstand scrutiny or pass the test of reasonableness."  

The Arkansas Court of Appeals distinguished Fred's, supra,

to find that the objective findings requirement was not met,

where there was no evidence of why the general muscle

relaxer, Robaxin, was prescribed and no notation of muscle

spasm in the emergency room records, but where there was a

doctor's testimony that when Robaxin is prescribed in the

absence of muscle spasms, it is a prophylactic measure. 

Rodriguez v. M. McDaniel Co., Inc., 98 Ark. App. 138, 144,

252 S.W.3d 146  (2007).  The Court of Appeals has applied

Estridge, supra, to find that the emergency room personnel's

prescription of a muscle relaxer for muscle spasms was

sufficient to establish objective findings of an injury. 

Denning v. Wal-mart Associates, 2009 Ark. App. 842, 5. 

According to Estridge and Denning, the claimant has

satisfied the requirement that there be objective findings,

by the prescription of a muscle relaxer for the expressed

purpose of treating muscle spasms.

          In addition to the muscle spasms related to the

claimant’s neck, the physical therapist noted flexed posture
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in the neck on October 17, 2012.  This is a change in

lordosis which is also an objective finding.

          The medical evidence supported by these objective

findings reveals that the claimant had a new cervical injury

or an aggravation of a pre-existing condition which arose on

September 10, 2012, which caused low back pain radiating

into her leg and spasm.  The claimant did have pre-existing

neck pain and headaches as noted in the records, but her

primary care physician noted a history of chronic neck pain

and headaches which were controlled before the fall, but

that after the fall, she had increasing neck and new mid and

lower back pain which were new.  See Estridge v. Waste

Management, 343 Ark. 276, 33 S.W.3d 167(2000).

          I would award the claimant appropriate benefits

for her neck injury, in addition to the other benefits

awarded by the majority.

          For the foregoing reasons, I concur in part with,

but must respectfully dissent, in part, from the majority

opinion.

______________________________
PHILIP A. HOOD, Commissioner


