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Claimant represented by the HONORABLE RALPH THEODORE
STRICKER, Attorney at Law, Jonesboro, Arkansas.

Respondents No. 1 represented by the HONORABLE CURTIS
NEBBEN, Attorney at Law, Fayetteville, Arkansas.

Respondent No. 2 represented by the HONORABLE CHRISTY
KING, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents No. 1 appeal an opinion and order

of the Administrative Law Judge filed May 28, 2013.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:
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1. The stipulations agreed to by the
parties at the pre-hearing conference
conducted on January 30, 2013, and
contained in a pre-hearing order filed
January 30, 2013, are hereby accepted as
fact.

2. The claimant has failed to prove by a
preponderance of the evidence that she
is permanently and totally disabled.

3. The claimant has proven by a
preponderance of the evidence that she
is entitled to wage loss disability
benefits in an amount that would be
equal to a whole body rating of 12
percent.  This amount of wage loss
disability is over and above the 6
percent whole body impairment that has
been accepted and paid by Respondents
No. 1.

4. The claimant has proven by a
preponderance of the evidence that her
attorney is entitled to an attorney’s
fee in this matter that is commensurate
with the wage loss disability benefits
awarded in this matter and the Arkansas
Workers’ Compensation Act.

 

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 
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We therefore affirm the May 28, 2013,

decision of the Administrative Law Judge, including all

findings of fact and conclusions of law therein, and

adopt the opinion as the decision of the Full Commission

on appeal.

All accrued benefits shall be paid in a lump

sum without discount and with interest thereon at the

lawful rate from the date of the Administrative Law

Judge's decision in accordance with Ark. Code Ann. §

11-9-809 (Repl. 2002).

Since the claimant’s injury occurred after

July 1, 2001, the claimant’s attorney’s fee is governed

by the provisions of Ark. Code Ann. § 11-9-715 as

amended by Act 1281 of 2001.  Compare Ark. Code Ann. §

11-9-715 (Repl. 1996) with Ark. Code Ann. § 11-9-715

(Repl. 2002).  For prevailing on this appeal before the

Full Commission, claimant's attorney is hereby awarded

an additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. § 11-9-715(b) (Repl.

2002).

 IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

 
                                                       
                        PHILIP A. HOOD, Commissioner
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Commissioner McKinney dissents.

DISSENTING OPINION

The respondents appeal the decision of an

Administrative Law Judge filed on August 28, 2013,

finding that the claimant has proven entitlement to 12%

wage-loss disability benefits above her 6% permanent

physical impairment rating.  My carefully conducted de

novo review of this claim in its entirety reveals that

the claimant has failed prove that she is entitled to

12% wage-loss above her 6% permanent physical impairment

rating. 

I find that the claimant has failed to prove

entitlement to wage-loss benefits for the following

reasons.  First, although the claimant may be unable to

return to her job as a bus driver, the claimant has

failed to present credible proof that she cannot work in

any other employment capacity earning the wages that she

was receiving at the time of her compensable injury.  A

review of the claimant’s testimony showed her to be

intelligent and appropriately responsive to questioning. 

In addition, the claimant is a high school graduate with

some college credits towards a nursing degree, and she

has other on-the-job type training.  Therefore, the

claimant is obviously educable, especially given that

she maintained a 3.0 grade point average in college. 
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And, while the claimant is nearing retirement age, she

would certainly have several years until she retired

under different circumstances.  Therefore, I find that

the claimant’s age does not exclude her from finding

gainful employment, especially considering her training

and background. 

Clearly, the claimant has a wide range of job

skills, to include sedentary or secretarial-type skills,

that would enable her to obtain gainful employment in a

variety of settings.  However, the claimant currently

draws her Social Security Disability benefits. 

Therefore, I find that she lacks motivation to return to

work, even though it has been determined that the

claimant could work in a sedentary position.  Moreover,

the claimant’s attitude concerning her ability to work

must have initially been positive, in that she “begged”

the respondent school district “fervently” to place her

in a sedentary-type position, such as a secretarial job. 

Therefore, reasonable minds could conclude that the

claimant must have believed that she was capable of

returning to a sedentary position in August of 2010,

just over two months following her accident.  However,

by December of that same year, the claimant had applied

for and was approved for Social Security benefits

beginning on the date of her accident, based primarily
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on a determination that she suffered from severe

degenerative disc disease and obesity.  Further, our

ability to assess the claimant’s degree of disability is

impeded by the fact that she gave an unreliable effort

on her functional capacity evaluation.  It is further

compromised by the fact that Dr. Blankenship opined and

Dr. Morse agreed that the claimant engages in symptom

magnification and that she needs psychiatric counseling. 

Moreover, the claimant’s activties shown in video

surveillance do not correlate with the reported severity

of her symptoms and physical limitations.  Taking all of

these factors into consideration, combined with the fact

that the claimant has failed to present evidence that

she cannot find gainful employment within her

limitations, the claimant has failed to prove that her

cervical injury of May, 2009, has affected her ability

to earn a livelihood to such an extent that she is

entitled to wage-loss above her permanent physical

impairment rating.

Moreover, the claimant has failed to prove by

a preponderance of the evidence that her cervical injury

of May 2009, is the major cause of her current level of

disability.  Notwithstanding Dr. Morse’s stated opinion

that “all” of the claimant’s current complaints are

related to her accident, a review of the medical
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records, with special consideration of the claimant’s

preexisting conditions, demonstrates that if the

claimant is truly unable to work at this time, a

determination that is clearly impeded by the claimant’s

documented propensity to exaggerate her condition and

related symptoms, she has failed to prove that her neck

injury is the major cause, or more than 50% of the cause

of her current disability.  Although not binding on our

decisions, this conclusion is strongly supported by

documents from the Social Security Administration

showing that the claimant is deemed by that agency to be

disabled due to degenerative disc disease and obesity. 

In view of the fact that the claimant has several

potentially disabling conditions to include

fibromyalgia, degenerative disc disease, obesity, high

blood pressure, and mitro-valve prolapse, none of which

resulted from the claimant’s work-related accident, the

claimant has failed to prove that her compensable neck

injury is the major cause of any alleged decrease in

earning capacity she may currently have.

Based upon the above and foregoing, I find

that the claimant has failed to prove that she is

entitled to wage-loss above her anatomical impairment

rating, and, therefore, I must respectfully dissent for 
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the majority opinion.

_______________________________
KAREN H. McKINNEY, Commissioner 


