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Decision of Administrative Law Judge: Reversed.

OPINION AND ORDER

The respondents appeal an administrative law judge’s

opinion filed August 1, 2012.  The administrative law judge

found that the claimant sustained an injury to his left

shoulder.  After reviewing the entire record de novo, the

Full Commission reverses the administrative law judge’s

opinion.  The Full Commission finds that the claimant did
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not prove he sustained a compensable injury to his left

shoulder.  

I.  HISTORY

Kenneth Martin, age 55, testified that he became

employed with the respondents, CHS, Incorporated, in April

2004.  The parties stipulated that the employment

relationship existed at all pertinent times, including May

16, 2011.  The claimant testified that he drove a tanker

truck for the respondents and that he was delivering fuel on

the date of the accident.  The claimant testified on direct

examination:

Q.  And if you would, describe what occurred that
caused your injury.

A.  Well, your tanks are in a storage
facility....And going to read the gauges on the
tank I was delivering to, I stepped in the pit,
and there was algae in it, I slipped and fell
backwards, and when I fell, I tried to catch
myself.  Just, you know, out of instinct, you’ve
fallen back, I tried to catch myself with my arms. 
Falling - right side falling and hitting pipes
that went from your delivery point to your tanks.
Left side hitting the concrete....

Q.  Describe, if you would, in your own words the
location of the pain on your body the next day.

A.  The next day, there was - I was bruised from
my bottom of my hip to my bottom of my shoulder
blades on my back, but that was not my main
concern.  My main concern was the pain that was
coming from my left elbow and shoulder.  I
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mean, my right elbow and shoulder....

Q.  Now, although immediately after or fairly soon
after this incident, even the next day or so, you
were having a significant pain, as you have
described, on the right side of your body.  Were
you experiencing pain in your left shoulder?

A.  The next two days, I was experiencing pain in
my left shoulder and my back and hip.  Which I
assumed all that was from the severe bruising that
I had on my back.

Q.  Did you tell Dr. Ragland that your left
shoulder was bothering you when you went and saw
him?

A.  Yes, I did.

According to the record, the claimant treated with Dr.

Darrell G. Ragland beginning May 23, 2011.  It was noted at

that time, “Fell and hurt right arm.”  A Nursing Assessment

indicated, “Fell last week, hit rt. elbow on concrete &

still painful.”  It was also noted, “HPI: fell 2 weeks at

work (today) on right elbow.  Can’t straighten right elbow

since with some numbness down into right hand....Only other

injury was 2 yrs ago he had a fall at work also (6-9-09). 

Will refer to ortho to get opinion.”  Dr. Ragland’s

impression was “Contusion of elbow.”  

The claimant followed up with Dr. Ragland on June 29,

2011.  A Nursing Assessment at that time was “right shoulder

pain x 2 months, refill on all meds.”  Dr. Ragland noted on
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June 29, 2011, “Today concern with bilateral shoulder pain,

neck pain....B. arm numbness....started with the fall at

work.  Had fallen back unsure what happened.  No strength in

bilateral shoulders....Complains of numbness bilateral hands

will MRI to assess.  Still not working.  Sore right arm at

elbow x 3-6 mo.”  Dr. Ragland’s impression was “Shoulder

pain, bilateral” and “Cervical strain.”  

Dr. Eric H. Gordon evaluated the claimant on September

13, 2011:

Mr. Martin is a 54-year-old gentleman who is
right-hand dominant.  He presents today for
evaluation of right shoulder pain, which has been
present since around May 16, 2011, when he
sustained a fall while at work.  He has also
injured his right elbow and right wrist and has
been followed for those by Dr. Moore.  He reports
he has always had some shoulder pain since the
fall but has not really had any treatment on it
yet.  They finally were able to get this approved
through worker’s comp.  The pain mainly localizes
to the lateral and superior aspects of the right
shoulder.  He also had some pain posteriorly about
the shoulder blade....

Inspection of the right shoulder is normal.  The
skin is intact.  There is no obvious swelling or
muscular atrophy....

X-rays ordered, taken, and interpreted today
include AP, outlet, and axillary views of the
right shoulder show that he has a type IIB
acromial arch.  There is some evidence of mild
acromioclavicular joint arthritis.  The
glenohumeral joint space is well maintained.
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MRI of the right shoulder also reviewed from
outside facility shows that he has a partial-
thickness tear of the supraspinatus.

  
Dr. Gordon’s Impression/Plan was “Right shoulder pain

after fall, likely secondary to rotator cuff strain with

partial thickness tear.  Recommend subacromial steroid

injection with physical therapy program, continued light

duty of no lifting, pushing, or pulling over 2 pounds with

the right arm, no overhead use of the right arm.”  

Dr. Gordon’s impression on October 11, 2011 was

“Persistent right shoulder pain with underlying partial-

thickness rotator cuff tear.  I discussed treatment options

with him.  It has now been about five months since his

original injury....From my standpoint, we would perform a

right shoulder arthroscopy with debridement versus possible

rotator cuff repair and acromioplasty.  We need to get the

surgery approved for worker’s comp and coordinate the case

with Dr. Mike Moore.”  The claimant testified that Dr.

Gordon performed right shoulder surgery in December 2011.  

A pre-hearing order was filed on February 27, 2012. 

The claimant contended that “in addition to surgery that has

been performed on his right rotator cuff, that he has an

orthopedic injury to his left shoulder that is in need of
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orthopedic surgery.  Claimant contends that this should be

held as a compensable injury and reasonable and necessary

medical treatment provided by the Respondents.”  The

respondents contended that they “accepted and paid the

reported injury to the right side and continue to pay

medical benefits in good faith for those injuries.  The

claim for left sided problems is denied as not being related

to an injury that occurred at work on or about May 16, 2011. 

Further and in the alternative, Respondents have paid for,

and not controverted, benefits for medical treatment or for

time off that overlaps between the left and the right side.” 

An administrative law judge scheduled a hearing on the

issues of “compensability of left shoulder complaints

(medical and indemnity benefits) and controverted attorney

fees.”

On April 30, 2012, Dr. Ragland answered a questionnaire

prepared by the claimant’s attorney on April 23, 2012.  Dr.

Ragland checked a space beside the following sentence: “In

my medical opinion Kenneth Martin sustained an injury to his

left shoulder on May 16, 2011, and would benefit from

diagnostic testing to determine if objective injury warrants

orthopedic treatment.”    
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After a hearing, an administrative law judge filed an

opinion on August 1, 2012.  The administrative law judge

found that the claimant sustained an injury to his left

shoulder.  

The respondents appeal to the Full Commission.

II.  ADJUDICATION

Act 796 of 1993, as codified at Ark. Code Ann. §11-9-

102(4)(Repl. 2002), provides:

(A) “Compensable injury” means:
(i) An accidental injury causing internal or
external physical harm to the body ...
arising out of and in the course of employment and
which requires medical services or results in
disability or death.  An injury is “accidental”
only if it is caused by a specific incident and is
identifiable by time and place of occurrence[.]

A compensable injury must be established by medical

evidence supported by objective findings.  Ark. Code Ann.

§11-9-102(4)(D)(Repl. 2002).  “Objective findings” are those

findings which cannot come under the voluntary control of

the patient.  Ark. Code Ann. §11-9-102(16)(Repl. 2002).  

The claimant has the burden of proving by a

preponderance of the evidence that he sustained a

compensable injury.  Ark. Code Ann. §11-9-102(4)(E)(i)(Repl.

2002).  Preponderance of the evidence means the evidence

having greater weight or convincing force.  Metropolitan
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Nat’l Bank v. La Sher Oil Co., 81 Ark. App. 269, 101 S.W.3d

252 (2003).

An administrative law judge found in the present

matter, “3.  On May 16, 2011, the claimant sustained an

accidental fall within the course and scope of his

employment resulting [in] injuries to his left shoulder as

well as his right shoulder and right elbow.”  The Full

Commission finds that the claimant did not prove by a

preponderance of the evidence that he sustained a

compensable injury to his left shoulder.  The parties

stipulated that the employment relationship existed on May

16, 2011.  The claimant testified that he slipped and fell

while performing employment services that day.  The claimant

testified that he fell on his right side and also fell on

his left side, “hitting the concrete” on his left.  The

claimant testified that the accident resulted in bruising

“from my bottom of my hip to my bottom of my shoulder of my

shoulder blades on my back.”  

The evidence does not corroborate the claimant’s

contention that he sustained a compensable injury to his

left shoulder.  The claimant treated with Dr. Ragland

beginning May 23, 2011.  Notes from Dr. Ragland’s office
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indicated that the claimant had slipped and fallen on his

right arm.  Dr. Ragland’s impression was “Contusion of

elbow.”  There were no medical reports of bruising in the

claimant’s left shoulder.  A Nursing Assessment on June 29,

2011 was “right shoulder pain x 2 months.”  Although Dr.

Ragland’s impression on June 29, 2011 was bilateral shoulder

pain and cervical strain, there was no indication that the

claimant had sustained an injury to his left shoulder.

Dr. Gordon evaluated the claimant on September 13, 2011

and diagnosed “Right shoulder pain after fall, likely

secondary to rotator cuff strain with partial thickness

tear.”  Dr. Gordon performed surgery on the claimant’s right

shoulder but did not report any complaints involving the

claimant’s left shoulder.  Nor did Dr. Gordon report that

the claimant had fallen on his left shoulder or had

otherwise injured his left shoulder.  The Full Commission

recognizes the questionnaire answered by Dr. Ragland on

April 30, 2012, wherein Dr. Ragland checked a space beside

the following sentence: “In my medical opinion Kenneth

Martin sustained an injury to his left shoulder on May 16,

2011, and would benefit from diagnostic testing to determine

if objective injury warrants orthopedic treatment.”  The
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Commission has the authority to accept or reject a medical

opinion and the authority to determine its probative value. 

Poulan Weed Eater v. Marshall, 79 Ark. App. 129, 84 S.W.3d

878 (2002).  In the present matter, there is no evidence of

record supporting Dr. Ragland’s opinion that the claimant

sustained an injury to his left shoulder.  Dr. Ragland’s

opinion stated April 30, 2012 is entitled to no probative

weight.

The Full Commission finds that the claimant did not

prove by a preponderance of the evidence that he sustained a

compensable injury to his left shoulder.  The claimant did

not prove that he sustained an accidental injury causing

internal or external physical harm to his left shoulder. 

The claimant did not prove that he sustained an injury to

his left shoulder which arose out of and in the course of

employment.  The claimant did not prove that he sustained an

injury to his left shoulder which required medical services

or resulted in disability.  The claimant did not prove that

he sustained an injury to his left shoulder which was caused

by a specific incident identifiable by time and place of

occurrence on May 16, 2011.  The claimant did not establish

a compensable injury to his left shoulder by medical
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evidence supported by objective findings.  There are no

objective medical findings of record which can support a

compensable injury to the claimant’s left shoulder. 

Based on our de novo review of the entire record,

therefore, the Full Commission reverses the administrative

law judge’s opinion that the claimant sustained an injury to

his left shoulder on May 16, 2011.  The Full Commission

finds that the claimant did not prove by a preponderance of

the evidence that he sustained a compensable injury to his

left shoulder.  The claimant is not entitled to any medical

treatment or indemnity benefits related to his left

shoulder.

IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

                                                       
                        KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

          After my de novo review of the entire record, I

must respectfully dissent from the majority opinion.  I find

that the claimant has proven that he sustained a compensable
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injury to his left shoulder and that the respondents are

responsible for reasonable and necessary medical treatment

of this injury.

          The record supports findings that the claimant

sustained a compensable injury to his bilateral shoulders

and right elbow, when he slipped and fell backwards,

striking a concrete floor with significant force as he tried

to use his hands to catch himself.  The record shows that

the claimant sustained immediate pain in his shoulders,

although his right elbow was the most urgent problem.  The

claimant sustained bruising of his back and shoulder blades. 

The fact that the claimant focused on his right elbow and

shoulder in his first visit to Dr. Ragland only emphasizes

the significance of the symptoms in those areas, and in a

month’s time, the claimant complained of bilateral problems

which he consistently related to the fall.  The fact that

Dr. Gordon did not evaluate the claimant’s left shoulder is

only evidence that the respondent-carrier only approved the

visit for his right shoulder and not that the claimant did

not have a left shoulder injury. 

          The evidence preponderates in favor of a finding

that the claimant sustained a compensable injury to his left
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shoulder at the time that he sustained an admittedly

compensable injury to his right shoulder, when he fell

backwards and used his hands to attempt to break the fall.

          For the foregoing reasons, I must respectfully

dissent from the majority opinion.

______________________________
PHILIP A. HOOD, Commissioner


