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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION
CLAIM NO. F906556

SHASTA MARSHALL (SPRAWLS), EMPLOYEE  CLAIMANT

KROGER LIMITED PARTNERSHIP I, EMPLOYER RESPONDENT

SEDGWICK CLAIMS MANAGEMENT,
CARRIER/TPA RESPONDENT

OPINION FILED NOVEMBER 4, 2013

Upon review before the FULL COMMISSION, Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE LAURA BETH YORK,
Attorney at Law, Little Rock, Arkansas.

Respondents represented by the HONORABLE MICHEAL
ALEXANDER, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal and claimant cross appeals

from a decision of the Administrative Law Judge filed

May 21, 2013.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The Arkansas Workers’
Compensation Commission has
jurisdiction of the within
claim.

2. The employee-employer-carrier
relationship existed at all relevant
times, including April 3, 2009.
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3. The remaining stipulations set forth
above are hereby accepted.

4. The claimant proved by a preponderance of
the evidence that additional medical
treatment (second surgery by Dr. Thomas)
was reasonably necessary to treat her
compensable back injury of April 3, 2009.

5. The claimant proved her entitlement to
temporary total disability compensation
from September 24, 2011 until December
29, 2011.

6. The claimant sustained a 12% anatomical
impairment rating to the body as a whole,
as a result of her compensable lumbar
spine injury.

7. The claimant failed to prove her
entitlement to any wage loss disability
benefits in excess of her impairment
rating.

8. The claimant’s attorney is entitlement to
a controverted attorney’s fee on the
indemnity benefits awarded herein.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.
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All accrued benefits shall be paid in a lump

sum without discount and with interest thereon at the

lawful rate from the date of he Administrative Law

Judge’s decision in accordance with Ark. Code Ann. § 11-

9-809 (Repl. 2002).  For prevailing on this appeal

before the Full Commission, claimant’s attorney is

hereby awarded an additional attorney’s fee in the

amount of $500.00 in accordance with Ark Code Ann. § 11-

9-715 (Repl. 2002). 

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full

Commission on appeal.

IT IS SO ORDERED.

                                   
A. WATSON BELL, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood concurs, in part, and dissents, in
part.
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CONCURRING AND DISSENTING OPINION

After my de novo review of the record, I

concur in part with, but must respectfully dissent, in

part, from the majority opinion.  I concur with the

opinion, except on the issues of temporary total

disability benefits after December 29, 2011, and wage-

loss benefits.

I dissent on the issue of temporary total

disability after December 29, 2011, because Dr. Thomas

did not release the claimant at maximum medical

improvement until March 20, 2012.  The majority’s

decision is based upon Dr. Thomas’ opinion that three

months was a reasonable healing period for a fusion.  In

fact, Dr. Thomas stated that he would “give people up to

like three months without giving them a hard time” about

returning to work.  He also stated that her second

surgery was “a bigger surgery” and that it would “take

longer to get back.”  Dr. Thomas himself did not release

the claimant at maximum medical improvement until March

20, 2012; so, while in the average circumstance, three

months would be the expected healing period, in the

claimant’s specific circumstance, her healing period
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lasted until March 20, 2012, when Dr. Thomas released

her.  This is consistent with the difficulty the

claimant experienced before her first surgery and

between her first and second surgeries, as well as the

significance of the second surgery.  I would award the

claimant temporary total disability benefits from

September 24, 2011, until March 20, 2012, when her

treating physician placed her at maximum medical

improvement.

I dissent on the issue of wage-loss

disability. The claimant has a high school education,

CNA licenses which expired in 2000, and a work history

that included packing and shipping eggs, nursing home

work, and a temporary agency employee.  She was a deli

clerk for the respondents, serving customers, cooking,

stocking, and baking, for nine years. 

The claimant’s motivation to work is

demonstrated in her efforts to continue to work

throughout her injury, even when treatment was denied,

to work after her first surgery, and to work after her

second surgery.  Her supervisor testified that the

claimant was in pain at work.  She attempted to speak to

the store manager, but could not get past the secretary,
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so she was unable to make a request for light duty. 

Furthermore, she has applied for work as a telemarketer

and as a sitter with the elderly, which were the only

openings in her location.  She also contacted the

temporary agency where she had worked in the past. She

testified that if she had training to type and use a

computer, she would like to do secretarial work. 

The claimant was returned to work at wages

equal to or greater than her average weekly wage at the

time of her injury, but she was unable to continue to

perform her job due to her continued symptoms.  In

Enterprise Products Company v. Leach, 2009 Ark. App.

148, 316 S.W.3d 253, the carrier argued that the

claimant was not entitled to wage-loss disability

benefits, because he had returned to work at pre-injury

wages, relying upon Ark. Code Ann. Section

11-9-522(b)(2).  The court stated that the claimant’s

return to work “did not forever foreclose him from

wage-loss disability benefits.”  The statute denies

entitlement to such benefits only so long as an employee

has returned to work at equal wages.  That claimant’s

return to work aggravated his condition, causing pain

and limitations, and he could not continue to work. 
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Similarly, the claimant returned to work,

pursuant to Dr. Thomas’ release, but she could not

continue, due to her continued symptoms.  This is not

surprising, given the difficulty the claimant had

recovering from her original injury and given the fact

that the claimant was injured doing the job to which she

returned.  Even the respondents’ witnesses stated that

the claimant had pain while working.  The claimant

testified that she was told by a manager that, because

she was released to full duty, she had to do her job,

and she could not have light duty. No light duty was

offered, even though she complained of her pain and had

to leave work early several times because of it.  The

claimant testified that she could not lift her 45-pound

daughter, and she could not walk more than 100 feet

without severe pain. She was unable to do any housework

while standing.  The claimant had not been able to

return to Dr. Thomas, because her treatment had been

denied and she could not afford it on her own.

I would award the claimant 25% wage loss above

her permanent impairment rating, based upon her limited,

physical work experience and qualifications and her

significant pain and limitations.
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For the foregoing reasons, I must concur, in

part with, but dissent, in part, from the majority

opinion.

                                   
PHILIP A. HOOD, Commissioner


