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Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals an opinion and order of the

Administrative Law Judge filed June 24, 2013.  In said

order, the Administrative Law Judge made the following

findings of fact and conclusions of law:

1. The claimant died of an acute Methadone
intoxication or overdose on September 7, 2009.
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2. The claimant obtained his Methadon
prescription on September 3, 2009, and the
prescription provided that the claimant would
take six Methadone pills per day.

3. Between September 3, 2009, and September 7,
2009, the claimant consumed 41 Methadone
pills, which was 17 pills in excess of the 24
pills that he should have taken by
prescription.

4. The claimant became addicted to opioid
medication prescribed for back pain by at
least May 11, 2004, approximately one year
before his back injury at work on April 23,
2005.

5. In the summer of 2009, the claimant obtained
and consumed Oxycontin at the average rate of
4.7 pills per day when he was prescribed three
pills per day.

6. On the day before he died, the claimant’s wife
requested that the claimant stop taking
Methadone until he could see a doctor, but he
continued to take Methadone thereafter.

7. The claimant did not consume the extra 17
Methadone pills in order to commit suicide, to
engage in a suicide gesture, or to engage in a
dramatic act.

8. The claimant’s consumption of 17 Methadone
pills in excess of his prescription at some
point between September 3, 2009, and September
7, 2009, is an independent intervening cause
of his death.  Specifically, the claimant has
failed to establish that his 2009 Methadone
overdose is causally related to his 2005 work-
related back injury. In addition, the
claimant’s overdose was unreasonable under the
circumstances.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the
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Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission. 

Therefore we affirm and adopt the June 24, 2013

decision of the Administrative Law Judge, including all

findings and conclusions therein, as the decision of the

Full Commission on appeal. 

IT IS SO ORDERED.

                               
A. WATSON BELL, Chairman

                               
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

          After my de novo review of the entire record,

I must respectfully dissent from the majority opinion. 

The claimant’s dependents sought benefits after the

claimant’s death as a result of an overdose of pain

medication prescribed for his compensable injury.  The
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denial of benefits is based upon the unreasonableness of

the claimant’s consumption of seventeen Methadone pills

at one time.  The opinion which the majority has

affirmed and adopted is remarkably complicated.  The

issue here is merely whether there is a causal

relationship between the compensable injury and the

claimant’s death.

          It is a familiar rule of law that, when the

primary injury is shown to have arisen out of and in the

course of employment, the employer is responsible for

any natural consequence that flows from that injury.  K

II Constr. Co. v. Crabtree, 78 Ark. App. 222, 79 S.W.3d

414 (2002).  However, for this rule to apply, the basic

test is whether there is a causal connection between the

injury and the consequences of such.   Id. The burden is

on the employee to establish the necessary causal

connection.  Crudup v. Regal Ware, Inc., 341 Ark. 804,

20 S.W.3d 900 (2000), Jeter v. B.R. McGinty Mechanical,

62 Ark. App. 53, 968 S.W.2d 645 (1998).  A causal

connection is established when the compensable injury is

found to be “a factor” in the resulting need for medical

treatment, even though the compensable injury is not the

major cause of the disability or need for treatment. 

Williams v. L&W Janitorial, Inc., 85 Ark. App. 1, 145
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S.W.3d 383 (2004).  Benefits may be barred by Ark. Code

Ann. Sec. 11-9-102(4)(F)(iii) for a condition which

results from a nonwork-related independent intervening

cause following a compensable injury which causes or

prolongs disability or a need for treatment.  If there

is a causal connection between a primary compensable

injury and the subsequent disability, there is no

independent intervening cause unless the subsequent

disability is triggered by activity of the claimant that

is ‘unreasonable under the circumstances.’  Guidry v. J

& R Eads Constr. Co., 11 Ark. App. 219, 669 S.W.2d 483

(1984).

          The claimant had a history of prior injury for

which he was treated with Methadone, which is an opioid

drug.  Once, in May 2004, Dr. Flores noted that the

claimant had a opioid addiction.  After May 2004, Dr.

Flores continued to prescribe Methadone and then

switched to Oxycontin, another opioid pain reliever. 

The claimant sustained a compensable injury on April 23,

2005, for which he was prescribed pain relievers,

including Oxycontin and Methadone, which are opioid

drugs.  The claimant’s prescription was changed on

September 3, 2009, from Oxycontin to Methadone.
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          The claimant began taking the new prescription

on September 3, 2009, and began exhibiting unusual

symptoms that weekend, including shortness of breath,

redness and puffiness in his face, a period of

intoxicated behavior, and ultimately on September 7,

vomiting followed by falling asleep, foaming at the

mouth and dying.  At the time of his death, the

claimant’s bottle of Methadone was missing forty-one

pills.  Twenty-one should have been missing, at that

time, according to the prescription.  There were

seventeen extra pills missing.

          The majority has determined correctly that the

claimant did not commit suicide.  The issue in this

claim then is whether the claimant’s unintentional death

was causally related to his injury.  The record shows

that the claimant was using the medications pursuant to

the direction of his physicians and that his physicians

were aware of the rate at which he needed refills of his

medication.  On September 3, 2009, Dr. Flores observed

that the claimant was in “obvious distress,” due to pain

as a result of his compensable injury, for which he

prescribed the Methadone which caused the claimant’s

death.  The claimant’s death arose out of the use of

medication prescribed for the management of pain caused
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by his compensable injury, and thus the compensable

injury was an important factor in his use of the

medication which caused his death.  There is no question

that the claimant’s pain medications were prescribed for

the purpose of attempting to control the pain caused by

his compensable injury.

          There is one notation by Dr. Flores’ records,

among more than a year’s visits, that the claimant had

an opioid addiction.  Yet, Dr. Flores continued to

prescribe opioid medication.  In May 2004, the claimant

was taking Methadone, which Dr. Flores continued through

February 2005, when he switched the claimant to

Oxycontin, which was again continuously prescribed. 

There is no further mention of opioid addiction, but

there is regular prescription of opioid medications, by

Dr. Flores.  Apparently Dr. Flores’ May 2004 diagnosis

did not warrant a change in his pharmaceutical treatment

of the claimant or any effort to treat the addiction. 

Importantly, Dr. Flores never made mention of that

diagnosis again.  These facts undermine the significance

of the diagnosis at that time.  The claimant was

prescribed opioid medications by his treating physicians

for pain.  The claimant took those medications.  There

is evidence that the claimant needed prescription
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refills at such a rate that he must have been using more

than what was prescribed, yet his physicians continued

to prescribe those medications.  

          The claimant thus either had a pre-existing

opioid addiction which was enabled, prolonged, and

exacerbated by the treatment of his compensable injury,

or he developed an opioid addiction as a result of his

treatment for his compensable injury.  But for his

injury, Dr. Shahim and Dr. Qureshi would not have been

prescribing the medication at all.  But for the distress

the claimant experienced due to his continued pain, he

would not have sought out Dr. Flores, and Dr. Flores

would not have continued to prescribe opioid pain

medication.  The claimant’s compensable injury remained

a factor in his addiction post-injury.  In fact, the

addiction was a compensable consequence of his

compensable injury.

          Three years after his injury, Dr. Qureshi

apparently made an effort to wean him from the

medication by halving the amount prescribed, with no

apparent treatment of his addiction.  A person with an

opioid addiction is quite obviously going to need more

than just a decrease in his medication prescription to

adequately correct his addiction.  
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          Dr. Flores changed the claimant’s medication

from the more expensive Oxycontin to Methadone.  The

medical evidence shows that such a transition must be

carefully calculated to prevent overdose, and that there

are contraindications to such a transition, such as

asthma, which the claimant had.  The medical evidence

shows that Dr. Flores failed to perform the correct

calculations and also that he failed to warn the

claimant of the dangers of taking too much Methadone or

that the Methadone and Oxycontin pills were not

interchangeable.  The claimant was not made aware that a

failure to follow the prescription precisely would cause

a significant overdose sufficient to cause harm and

likely death, despite the claimant’s known use of a

thirty-day supply in less than thirty days.

          The fact that the claimant took enough

medication to overdose and die is not an unexpected

consequence of such an addiction.  In fact, it should

have been expected and addressed, just as a claimant

with a broken leg would have his leg stabilized or a

claimant with a staph infection would receive treatment

to prevent complications including amputation. 

          The assessment of addiction implies the

claimant’s inability to appropriately use the
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medication, so his inappropriate use of the medication

is causally related to the prescription of the

medication for his compensable injury, and thus it is a

compensable consequence.  An addict’s overuse of a

medication cannot be said to be reasonable, of course,

but the Guidry test requires that an independent

intervening cause be unreasonable under the

circumstances.  Under the circumstances - an addict’s

overuse of medication, prescribed by his treating

physician, provided in sufficient quantity to allow for

an overdose, and provided without treatment of his

addiction - the claimant’s behavior cannot be said to be

unexpected.  In fact, it should be expected to the

extent that such behavior does not rise to the standard

of unreasonableness for purposes of the statute.  It is

unreasonable to allow the physicians and the carrier to

direct and fund the claimant’s use of such medication

without sufficient safeguards, and then to bar the

claimant’s benefits for the results of the use on the

basis of unreasonableness.

          The cases from other jurisdictions cited by

the claimant essentially hold that, where, but for the

compensable injury, the claimant would not have been

taking the prescription medication which caused the
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death, then the causal relationship was not broken, even

if the claimant’s use of the medication did not comply

with the doctor’s orders.  In these decisions, the

intent to commit suicide or attempt suicide was not

supported by the evidence.

          In Eagle Safe Corp. v. Egan, 39 Ark. App. 79,

842 S.W.2d 428 (1992), the claimant had a painful injury

for which treatment was delayed.  During that delay, he

was provided a pain reliever.  He was not warned that

exceeding the prescribed dosage would be fatal, and he

took more than the prescribed dosage and died.  The

Commission had stated that a denial of benefits would

require a finding that the claimant acted unreasonably

in taking the medication and intended to overdose. 

There was no evidence to show that the claimant would

purposefully overdose or take too much medication,

except for pain.  The Court of Appeals found that this

conclusion was supported by substantial evidence.

          If the overdose in Egan was not unreasonable

for purposes of the Act, then the overdose here was not

unreasonable. The claimant was quite clearly not

suicidal, where in the days immediately preceding his

death he was engaging in activities and planning for the

near future.  The medical evidence, including the
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opinions of Dr. Abess and Dr. Pappas, supports a finding

that the claimant was not suicidal.  The claimant had

pain, as noted by Dr. Flores on September 3, stemming

from the injury for which the medications were

prescribed.  There is no evidence of any other cause for

the claimant’s pain.  Each of these causes is a result

of the compensable injury and the prescription and

provision of opioid medications.  

          As in Egan, there is no evidence that the

claimant was warned about the lethal consequences of

combining medications or of taking too many.  While

common sense might be a guide to be cautious, the

claimant was addicted to pain medication and in

significant pain.  Add to that the fact that opioid

medications have intoxicating qualities.  Moreover, the

claimant was provided a lot of pills at one time, with

no warning that exceeding the prescription could be

lethal, despite the fact that the claimant had in the

past needed a refill before the prescription period had

expired.  The significance of taking too much Oxycontin

was much less than the significance of taking too much

Methadone, yet he was not warned.

          The majority has found that the claimant was

unreasonable, because he was not in so much pain that he
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could not function the weekend before his death.  This

conclusion ignores the fact that the claimant was

addicted to opioids as a result of the compensable

injury and the fact that he had taken enough pain

medication to control his pain.  Unfortunately, it was

also enough to kill him.

          The evidence shows that the claimant was not

the same since the switch from Oxycontin to Methadone. 

He experienced slurred speech and facial redness after

he began taking the Methadone on September 6 and behaved

in an intoxicated manner that night.  On September 7, in

the morning, he vomited enough to empty his stomach of

any medication, and he had no access to the pills after

that time.  In fact, the autopsy revealed no medication

residue in his stomach.  Thus, whatever excess

medication he had consumed sufficient to cause his death

had entered his system before September 7.  This shows

that the claimant had sufficient pain and distress

between September 3 and September 6 to take more

medication than prescribed, as was his pattern.  This

also shows that, by the morning of September 7, he had

already consumed enough to kill him.  This evidence also

shows that he did not consume the medication all at

once, which would have induced a much faster downward
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spiral into unconsciousness and death than the

claimant’s decline over several days.

          The fact that he did not comply with his

wife’s wishes that he avoid taking more of the

medication is not evidence of unreasonableness.  First,

the claimant was in pain and addicted to the medication. 

If the solution to addiction was a mere direction to

stop, then the world would be a very different place

than it is.  Second, he did comply with her concerns on

Sunday.

          Dr. Pappas’ explanation that the Methadone was

incorrectly prescribed is consistent with the claimant’s

wife’s testimony that he had symptoms all weekend and

that he threw up that morning and did not have access to

the medication after that morning.  The majority has

found that the prescription was correct, despite Dr.

Pappas’ statements.  Yet the record does not contain the

formula for calculating the correct dosage in light of

his prescriptions, usage, medical conditions, and the

amount of medication in his system.  The conclusion that

the dosage was correctly calculated is speculative,

which is inappropriate.  

          In fact, Dr. Pappas explained that the

claimant would have overdosed or had a reaction to the
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Methadone prescription had he followed it exactly.  The

claimant had a history of asthma, which contraindicates

the use of Methadone.  Based upon the claimant’s

prescriptions for Oxycontin, the Methadone prescription

was lethal.  The majority’s conclusion that the

calculation was correct, because of the extra pills the

claimant appeared to be consuming, which is based in

speculation, also fails to take into account the

claimant’s asthma, which contraindicates the use of

Methadone.

          The claimant had a history of finishing a

thirty-day supply of his medication in less than thirty

days, something patent to all his prescribing

physicians.  The claimant’s wife testified that he

attempted to make the pills last the entire thirty days,

but that he was out of medicine prior to the time he saw

Dr. Flores for the last time, meaning that the amount of

the medicine in his system had been depleted for several

days, which would also have an impact on the effect of

the Methadone.

          The facts are that the claimant had an

addiction which was caused or exacerbated by his

compensable injury and the medical treatment of it. 

After utilizing the prescription medication in the same
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manner he had previously, which was known to the

prescribing physician, without the benefit of the

information that using too much Methadone would be

deadly, and without a properly calculated prescription

which took into account the claimant’s asthma, the

clamant died.  There is no intervening independent

cause.  Addiction has a distasteful social stigma, but,

in this circumstance, that is an insufficient basis to

deny benefits.  The workers’ compensation system, in

particular his physicians and the carrier funding his

medications, caused this fatality.

          For the foregoing reasons, I must respectfully

dissent from the majority opinion.

______________________________
PHILIP A. HOOD, Commissioner


