
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F212533    

BRIAN K. LEE,
EMPLOYEE CLAIMANT

MISSISSIPPI LIMESTONE CORP.,
EMPLOYER RESPONDENT

COMMERCE & INDUSTRY INS. COMPANY,
INSURANCE CARRIER RESPONDENT

ORDER FILED NOVEMBER 4, 2013

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant appears Pro Se.

Respondent represented by the HONORABLE MELISSA WOOD,
Attorney at Law, Little Rock, Arkansas.

ORDER

This case comes before the Full Commission on

Claimant’s Motion for Trial and Worker Comp with New Judge. 

After consideration of motion and all other matters properly

before the Commission, the Full Commission denies the

claimant’s motion. 

IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

                                                       
                        KAREN H. McKINNEY, Commissioner

Commissioner Hood concurs.
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CONCURRING OPINION

          After my de novo review of the entire record, I am

constrained to concur with the majority opinion.  On

September 5, 2013, the claimant filed an appeal of the

decision of the Administrative Law Judge from his first

hearing on May 29, 2013.  In an accompanying document, the

claimant asked for a new hearing before a different

Administrative Law Judge.  The basis for his motion is that

the first Administrative Law Judge’s decision was

unjustified, that the review of the evidence was improper,

and that the government shut-down caused delays.  The

claimant also asked for x-rays and stated that this was an

emergency matter as he was unable to pay rent.  This

document was treated as a motion for rehearing, in addition

to his appeal.  By treating the document as a motion for

rehearing, the Commission has expedited the process of

reviewing this file, moving it through the system more

quickly than normal.

          Because the claimant’s request for a new hearing

is based upon the quality of the Administrative Law Judge’s

review, the appropriate course is an appeal to the Full

Commission, which will review the evidence de novo, meaning
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that the evidence will be reviewed as if the Commissioners

conducted the hearing.

          In regard to the claimant’s concern that the

government shut-down affected his claim, I assure the

claimant that the federal government shut-down did not

affect the Commission, which is a state agency, nor did it

affect the processing of his claim. In any event, the shut-

down has no bearing on the viability of Mr. Lee’s claim.

          The claimant appears to desire to introduce new

evidence in the form of x-rays or to have the Commission

order new x-rays.  The Commission does not have the

authority to order medical treatment without a finding of

compensability, and the claimant has to prove

compensability.  The claimant had to have all of the

evidence supporting compensability and timeliness prepared

before the first hearing.  Ark. Code Ann. §11-9-

705(c)(1)(Repl. 2002) provides that all evidence must be

submitted at the initial hearing on the claim.  The claimant

had until seven days prior to the first hearing to develop

his evidence.

          The Commission does have the authority to allow

the introduction of new evidence, but among other things,
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the claimant must show that it would change the result of

the case.  Mason v. Lauck, 232 Ark. 891, 340 S.W.2d 575

(1960); Haygood v. Belcher, 5 Ark. App. 127, 633 S.W.2d 391

(1982).  Unfortunately, new x-rays will not change the

outcome of the statute of limitations ruling.

          Importantly, a new hearing is not necessary or

warranted, because the Full Commission will review the

evidence from the hearing on the claimant’s appeal as if it

was a new hearing.  While the law requires the Commission to

deny the motion for a new hearing, the Commission will act

upon the claimant’s appeal. 

          For the foregoing reasons, I am constrained to

concur with the majority opinion.

______________________________
PHILIP A. HOOD, Commissioner


