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OPINION FILED DECEMBER 2, 2013

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE ROXANNE D. BLAKE,
Attorney at Law, Fayetteville, Arkansas.

Respondents represented by the HONORABLE GUY ALTON WADE,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of the

Administrative Law Judge filed June 26, 2013.  In said

order, the Administrative Law Judge made the following

findings of fact and conclusions of law:

1. The stipulations agreed to by the parties at
the pre-hearing conference conducted on March
27, 2013, and contained in a pre-hearing order
filed that same date, are hereby accepted as
fact.
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2. Claimant has met her burden of proving by a
preponderance of the evidence that she is
entitled to additional medical treatment as
recommended by Dr. Blankenship.

3. Claimant has proven by a preponderance of the
evidence that she is entitled to temporary
total disability benefits beginning November
12, 2012, and continuing through a date yet to
be determined.  Respondent is entitled to a
credit for any unemployment compensation
benefits claimant received during this period
of time.

4. Respondent has controverted claimant’s
entitlement to temporary total disability
benefits beginning November 12, 2012, and
continuing through a date yet to be
determined.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm the June 26, 2016 decision of

the Administrative Law Judge, including all findings of

fact and conclusions of law therein, and adopt the

opinion as the decision of the Full Commission on

appeal.
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All accrued benefits shall be paid in a lump sum

without discount and with interest thereon at the lawful

rate from the date of the Administrative Law Judge's

decision in accordance with Ark. Code Ann. § 11-9-809

(Repl. 2002).

Since the claimant’s injury occurred after July 1,

2001, the claimant’s attorney’s fee is governed by the

provisions of Ark. Code Ann. § 11-9-715 as amended by

Act 1281 of 2001.  Compare Ark. Code Ann. § 11-9-715

(Repl. 1996) with Ark. Code Ann. § 11-9-715 (Repl.

2002).  For prevailing on this appeal before the Full

Commission, claimant's attorney is hereby awarded an

additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. § 11-9-715(b) (Repl.

2002).

 IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents.

DISSENTING OPINION

          I must respectfully dissent from the majority

opinion finding that the claimant is entitled to
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additional medical treatment under the direction of Dr.

Blankenship, and to additional temporary total

disability benefits beginning November 12, 2012, and

continuing to a date yet to be determined.  My carefully

conducted de novo review of this claim in its entirety

reveals that the claimant has failed to prove that she

is entitled to additional medical and temporary total

disability.

          At the time of her injury, the claimant worked

as an LPN for the respondent-employer’s long-term care

and rehabilitation center.  It is undisputed that on

February 26, 2012, the claimant sustained an injury to

her low back while helping transfer a patient at the

facility where she worked.  The respondents accepted the

claimant’s claim for compensation as a result of this

injury, and provided the claimant with reasonably

necessary medical treatment.  

          The claimant bears the burden of proof in

establishing entitlement to benefits under the Arkansas

Workers’ Compensation Act and must sustain that burden

by a preponderance of the evidence.  Dalton v. Allen

Engineering Co., 66 Ark. App. 201, 989 S.W.2d 543

(1999); Morrow v. Morrow, 5 Ark. App. 260., 635 S.W.2d

823 (1982).  Further, pursuant to Ark. Code Ann. §11-9-
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508(a),  medical benefits owed under the Workers’

Compensation Act are only those that are reasonable and

necessary. Id. 

          The claimant had an MRI while under the

treatment of Dr. Moffitt.  That study, which was

conducted on April 16, 2012, showed a midline tear at

L5-S1.  Dr. Moffitt estimated that it would take

approximately 12 to 18 months for that tear to heal, and

he referred the claimant for physical therapy.  In

addition, Dr. Moffitt instructed the claimant to take

over-the-counter medications, and he encouraged her to

become more active.  Because the claimant’s annular tear

could not be surgically repaired, however, Dr. Moffitt

failed to recommend surgery.

          In late April of 2012, the claimant attempted

to return to work, but claimed that she was physically

unable to work within her light duty restrictions. 

Subsequently the claimant was fired for violation of the

respondent-employer’s attendance policy.  Immediately

thereafter the claimant filed for unemployment benefits. 

In her application for these benefits, the claimant

indicated that she was physically able to work without

restrictions.  The claimant testified that she did so

because no doctor had deemed her disabled, nor was she
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under any restrictions that prevented her from working. 

The claimant finally admitted that she believed she

could do secretarial-type work at that time.  

          In addition, the record reveals that the

claimant rode a horse at a rodeo event in July; nearly

four months prior to her first visit with Dr.

Blankenship.  While the claimant indicated that she

engaged in such an activity per Dr. Moffitt’s

instructions to increase her level of activity, common

sense dictates that, aside from the mere mechanics

involved, this activity is, at the very least, risky for

someone alleging a debilitating back injury.  That the

claimant was able to perform this activity in July of

2012, is consistent with the results of her functional

capacity evaluation done some four months later.  It was

determined from that study, for which the claimant

reportedly gave a reliable effort, that she could work

in the medium work category.  I note that this finding

was also consistent with Dr. Moffitt’s assessment of the

claimant’s physical limitations on April 20, 2012, when

he returned her to work with restrictions.  I note

further that these restrictions were the same as those

Dr. Moffitt gave the claimant prior to her MRI study. 

Furthermore, Dr. Moffitt indicated in his report of that
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date that he intended to consult with the physical

therapist with regard to additional treatment.  In his

report of May 24, 2012, however, Dr. Ennis recommended

only that the claimant continue her current medical

plan.  Moreover, in July of 2012, Dr. Ennis stated that

while surgery in the form of a fusion might be

considered as a long-term option, he was unsure whether

the claimant’s level of pain was severe enough to

warrant such an aggressive treatment approach.  In

addition, Dr. Ennis noted that the claimant had

sustained a similar tear in 2008, from which she

recovered without surgery.   

          Upon his examination of the claimant in

November of 2012, and a review of her MRI study, Dr.

Blankenship confirmed the presence of the claimant’s

lumbar tear, and he recommended an additional MRI study

to determine whether surgery was indicated should more

aggressive conservative treatment fail.  However, Dr.

Blankenship did so absent any new objective medical or

other evidence of changes in the claimant’s condition. 

Therefore, the issue of additional benefits primarily

turns on which medical opinion should be given more

weight in this matter.
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          The Commission has a duty to translate the

evidence on all the issues before it into findings of

fact.  Stone v. Dollar General Stores, 91 Ark. App. 260,

209 S.W.3d 445 (2005); Weldon v. Pierce Bros. Const.

Co., 54 Ark. App. 344, 925 S.W.2d 179 (1996).  Moreover,

the Commission has the authority to resolve conflicting

evidence and this extends to medical testimony.  Foxx v.

American Transp., 54 Ark. App. 115, 924 S.W.2d 814

(1996).  The Commission has the duty of weighing the

medical evidence as it does any other evidence, and the

resolution of any conflicting medical evidence is a

question of fact for the Commission to resolve.  Emerson

Electric v. Gaston, 75 Ark. App. 232, 58 S.W.3d 848

(2001); CDI Contractors McHale, 41 Ark. App. 57, 848

S.W.2d 941 (1993); McClain v. Texaco, Inc., 29 Ark. App.

218, 780 S.W.2d 34 (1989).

          Although the Commission is not bound by

medical testimony, it may not arbitrarily disregard any

witness’s testimony.  Reeder v. Rheem Mfg. Co., 38 Ark.

App. 248, 832 S.W.2d 505 (1992).  The Commission is

entitled to review the basis for the medical opinion in

deciding the weight and credibility of the opinion and

the medical evidence.  Maverick Transportation v.

Buzzard, 69 Ark. App. 128, 10 S.W.3d 467 (2000).
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          The claimant was treated conservatively by Dr.

Moffitt, who informed her that her injury would take

time to heal.  In the meantime, the claimant was to

remain active, including returning to work at light

duty.  The record fails to reflect that the claimant did

as her doctor instructed; returning to work only

sporadically and for short periods of time.  In

addition, while Dr. Moffitt indicated that he was going

to look into more physical therapy, he put that

treatment on hold until after the claimant underwent

injections.  I note that neither the claimant’s physical

therapy nor her injections were ultimately effective in

relieving her reported symptoms.  Therefore, on June 25,

2012, Dr. Moffitt returned the claimant to work without

restrictions and instructed her to return to the clinic

in four weeks.  The claimant underwent her third and

final injection, then returned to Dr. Moffitt on July

18, 2012.  At that time, he assessed the claimant at

maximum medical improvement and gave her a 5% whole body

impairment rating.  I note that this was after Dr.

Moffitt learned that the claimant had engaged in

horseback riding two weeks earlier.  In addition, Dr.

Moffitt scheduled the claimant for an functional



LAWSON - G202407 10

capacity evaluation.  At that time, the claimant sought

a change-of-physicians to Dr. Blankenship.

          While Dr. Blankenship concurred with Dr.

Moffitt that the claimant’s MRI study showed an annular

tear at L5-6, Dr. Blankenship assessed the claimant with

lumbosacral instability, whereas Dr. Moffitt saw no

evidence of such.  Again, I note that x-rays showing

this alleged instability were made by Dr. Blankenship

after the claimant rode a horse in the rodeo some four

months prior. 

          When an employee is determined to have a

compensable injury, the employee is entitled to medical

and temporary total disability benefits.  Ark. Code Ann.

§ 11-9-102(4)(F)(i)(Supp. 2009).  Benefits are not

payable for a condition which results from a non-work-

related independent intervening cause following a

compensable injury which causes or prolongs disability

or need for treatment Ark. Code Ann. § 11-9-

102(4)(F)(iii)(Supp. 2009).  Whether there is a causal

connection between an injury and a disability and

whether there is an independent intervening cause are

questions of fact for the Commission to determine.  Oak

Grove Lumber Co. V. Highfill, 62 Ark. App. 42, 968

S.W.2d 637 (1998).  Further, there is no independent
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intervening cause unless the subsequent disability is

caused by activity on the part of the claimant that is

unreasonable under the circumstances.  Davis v. Old

Dominion Freight Line, Inc., 341 Ark. 751, 20 S.W.3d 326

(2000). 

          In response to questions submitted to Dr.

Moffitt on July 18, 2012, he answered that he could not

state within a degree of medical certainty that the

claimant’s horseback riding did not aggravate the

claimant’s injury.  Furthermore, while there was some

discussion during the hearing as to the claimant’s

motivation for riding in the rodeo, regardless of why

the claimant felt compelled to engage in such activity,

reasonable minds could conclude that it was an activity

unsuited for somebody with a back injury that was

allegedly so disabling that she could not work, and

which was reportedly not improving.  As I find that this

was an activity that was unreasonable under the alleged

circumstances - that being that the claimant’s condition

prevented her from even being able to perform light duty

- I further find that additional medical benefits cannot

be awarded in that, if the claimant’s lumbosacral spine

did show instability upon x-ray some nine months

following her work-related injury, this instability most
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likely resulted from a non-work-related independent

intervening cause - namely, horseback riding - which may

have prolonged the claimant’s need for treatment.  As I

note that segment instability was the only diagnostic

difference between Dr. Blankenship’s and Dr. Moffit’s

assessment of the claimant’s injury, I further note that

the claimant’s annular tear was deemed to be

degenerative in etiology - not acute.  Moreover, I note

that Dr. Moffitt did not change his assessment of the

recommended treatment for the claimant’s injury after he

discovered on MRI that the claimant had a tear at L5-6. 

Rather, he continued the claimant on a conservative

course of treatment, which is precisely what Dr.

Blankenship proposes to do.

          Therefore, the claimant has failed to prove by

a preponderance of the evidence that the medical

treatment she received from Dr. Blankenship, or any

treatment that he has recommended, is reasonably

necessary for the treatment of the claimant’s

compensable injury, in that she has had an MRI, she has

had physical therapy, and she has been prescribed

medications, yet her condition has failed to improve. 

As I find that Dr. Moffitt’s opinion should be given

more weight than Dr. Blankensip’s, in that Dr. Moffitt
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based his opinion on active treatment of the claimant’s

condition versus a one-time assessment, I further find

that Dr. Moffitt’s opinion that the claimant’s annular

tear could not be repaired surgically should be given

more weight than Dr. Blankenship’s opinion that

following “aggressive” physical therapy and a repeat MRI

study, surgery might be considered for the claimant’s

condition.  Quite frankly, I find more credibility in

Dr. Moffitt’s opinion regarding the claimant’s condition

and prognosis based on 1) the claimant’s inconsistent

reporting of the alleged extent of her debilitating

symptoms, 2) the alleged ineffectiveness of the same

proposed treatment while under the care of Dr. Moffitt,

3) the inconsistencies between the claimant’s alleged

and her observed level of physical capabilities, and 4)

the lack of objective medical findings or other evidence

to show that the claimant’s condition has worsened since

her incident.  Rather, in view of the fact that Dr.

Moffitt opined that the claimant’s condition could take

up to 18 months to heal, combined with the fact that

this is precisely what happened when the claimant

suffered a similar injury in 2008, I find the claimant

has failed to prove that she is entitled to additional

medical treatment under the direction of Dr.
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Blankenship, in that additional treatment in this case

is simply more of the same. 

          In addition, I find that the claimant either

made false representations about her inability, or her

ability, as it were, to work to either the respondent-

employer or to the Arkansas Unemployment Division. 

Considering the claimant’s post-injury activities, to

include horseback riding, combined with both her

perceived and demonstrated ability to do, at minimum,

sedentary-type work following her termination by the

respondent-employer, I find that the claimant has failed

to prove that she is entitled to additional temporary

total disability as awarded by the Administrative Law

Judge.  Temporary total disability is that period within

the healing period in which an employee suffers a total

incapacity to earn wages.  K II Constr. Co. v. Crabtree,

78 Ark. App. 222, 79 S.W.3d 414 (2002); Ark. State Hwy.

Trans Dept. v. Breshears, 272 Ark. 244, 613 S.W.2d 392

(1981).  When an injured employee is totally

incapacitated from earning wages and remains in her

healing period, she is entitled to temporary total

disability.  Williams v. Prostaff Temporaries, 64 Ark.

App. 128, 979 S.W.2d 911 (1998), aff’d, Williams v.

Prostaff Temporaries, 336 Ark. 510, 988 S.W.2d 1 (1999). 
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The claimant reported to the State’s Unemployment

Department that she was physically fit to work after May

1, 2012.  Furthermore, the claimant testified that she

perceived herself as being able to do secretarial-type

work at the time she filed for unemployment benefits. 

This is consistent with the findings of the claimant’s

functional capacity evaluation of November, 2012, which

showed her able to work in the medium category of work. 

Finally, the claimant was actually working at the time

of her discharge.  Taking these factors into

consideration, combined with the fact that the claimant

was able to ride a horse in July of 2012, I find that

the claimant has failed to prove by a preponderance of

the evidence that she was unable to work after her

release to return to light duty by Dr. Moffit.  Further,

I find that Dr. Moffitt’s opinion that the claimant

reached maximum medical improvement no later than July

18, 2012, is consistent with the evidence of record. 

Because the claimant has failed to prove that she was

within her healing period and totally incapacitated from

earning wages after March of 2012, I find that she has

failed to prove that she is entitled to additional

temporary total disability benefits and these benefits
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should be denied.  Therefore, for all the reasons set

forth above, I must respectfully dissent. 

                                
                         KAREN H. MCKINNEY, COMMISSIONER


