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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION
CLAIM NO. F610545 & F701027

BONITA LAU, EMPLOYEE  CLAIMANT

DOW ENTERPRISES, EMPLOYER RESPONDENT NO. 1

BRIDGEFIELD CASUALTY INSURANCE CO.,
CARRIER/TPA RESPONDENT NO. 1

DEATH & PERMANENT TOTAL DISABILITY
TRUST FUND RESPONDENT NO. 2

OPINION FILED MAY 21, 2013

Upon review before the FULL COMMISSION, Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE FREDERICK S.
"RICK" SPENCER, Attorney at Law, Mountain Home,
Arkansas.

Respondents No. 1 represented by the HONORABLE JAMES A.
ARNOLD, II, Attorney at Law, Fort Smith, Arkansas.

Respondent No. 2 represented by the HONORABLE CHRISTY L.
KING, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed December 4, 2013.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The Arkansas Workers’
Compensation Commission has
jurisdiction over this claim.
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2. The stipulations set forth above are
reasonable and are hereby accepted.

3. Claimant has not proven by a
preponderance of the evidence that she is
entitled to an impairment rating for
either her knee or her back.

4. Claimant has not proven by a
preponderance of the evidence that she is
permanently and totally disabled.

5. Because Claimant has not established her
entitlement to an impairment rating for
her back–the only unscheduled injury she
sustained–her claim for wage loss
disability benefits must fail at the
outset.

6. Because Claimant has not proven that she
is permanently and totally disabled, the
issue of when she reached the end of her
healing period is moot and will not be
addressed.

7. Claimant has not proven by a
preponderance of the evidence that she is
entitled to additional treatment of her
knee or her back.

8. Claimant has not proven by a
preponderance of the evidence that she is
entitled to a controverted attorney’s
fee.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the
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findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full

Commission on appeal.

IT IS SO ORDERED.

                                   
A. WATSON BELL, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the entire record,

I must respectfully dissent from the majority opinion

denying her claim for a permanent anatomical impairment

rating for her knee and back, permanent and total

disability benefits, additional medical treatment, and

an attorney’s fee.

The claimant also sustained a compensable

injury to her low back on April 30, 2006, when she
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experienced back pain while using a buffer, for which

Dr. Barrett-Tuck issued a seven percent permanent

anatomical impairment rating to the body as a whole. 

The majority credited Dr. Hronas’ opinion that the

spinal findings were not related to an acute injury or

event over the opinion of Dr. Barrett-Tuck that the

claimant’s ruptured disc was the result of her work-

related incident.

Dr. Barrett-Tuck, Dr. Hronas, Dr. Landrum and

Dr. Sprinkle all found that there was a disruption of

the claimant’s disc at L5-S1.  One MRI was done on

December 15, 2006 and showed diffuse degenerative change

of the lumbar spine, “actually fairly pronounced for a

patient of this age;” degenerative disk bulging; and a

small central and minimally right-sided paramedian disk

herniation at L5-S1.  The radiologist distinguished the

degenerative bulging from the L5-S1 herniation.  The

claimant underwent a second MRI on December 22, 2009,

which showed degenerative changes at T12-L1, L1-L2, L2-

L3, L3-L4, and L4-L5.  At L5-S1, there was a moderate-

sized central disc protrusion, with ligamentum flavum

hypertrophy and bilateral facet hypertrophy and with

mild central canal stenosis and mild bilateral foraminal
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stenosis.  Dr. Hronas’s opinion conflicts with the MRI

report, the opinion of Dr. Barrett-Tuck, and the

December 2011 opinion of Dr. Sprinkle that the ruptured

disc had worsened.   Both Dr. Barrett-Tuck and Dr.

Sprinkle have actually examined the claimant, and I find

that their opinions are worth more weight than Dr.

Hronas, who merely reviewed some but not all of the

claimant’s records.

I note that Dr. Barrett-Tuck pointed out the

distinction that the claimant had multilevel

degenerative disc and degenerative facet changes, but no

spinal canal or foraminal compromise at any level other

than the work-related injury level, which is L5-S1.

While it would be impossible to show without a

doubt that the claimant’s ruptured disc was the result

of the buffer incident without an MRI from the moment

before the incident and the moment after the incident,

causation is shown here by a preponderance of the

evidence.  First, the claimant was asymptomatic and able

to perform her work duties and her activities of daily

living before the incident, but she was not able to do

so afterward.  Second, while the claimant had

degenerative changes which probably pre-dated the
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incident, there is a distinction between the

degenerative changes at the other levels of her lumbar

spine, which had no spinal canal or foraminal

compromise, and the L5-S1 rupture, which did develop

such compromise.  I disagree with Dr. Sprinkle’s

assessment that the rupture was not work-related,

because he did not take into account the difference in

her symptoms and abilities pre- and post-accident and

because he did not have the benefit at the time of his

assessment of the second MRI which showed both the

worsening, in his opinion, as well as Dr. Barrett-

Tuck’s, of the rupture and the spinal canal and

foraminal compromise which was not found in the areas of

degenerative change in her lumbar spine.

The claimant has proven by a preponderance of

the evidence that there is a causal connection between

the disc rupture and spinal canal and foraminal stenosis

and her work injury to her back, and that Dr. Barrett-

Tuck’s seven percent impairment rating is appropriate,

based upon Table 75.II.C of the Guides to the Evaluation

of Permanent Impairment 113 (4th Ed. 1993).

The claimant sought permanent and total

disability benefits.  The majority has found that the
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claimant was able to work in many types of jobs, that

she was unmotivated to return to work, and that she had

degenerative findings and a pre-existing diagnosis of

fibromyalgia.

Again, the pre-existing issues of degenerative

joint disease and fibromyalgia did not impede the

claimant’s ability to obtain and sustain employment

until the date of her back injury.  Thus, there is a

causal relationship between her inability to work and

function and her work injury.  Furthermore, the medical

evidence shows that the claimant sustained an additional

injury in the form of the rupture at L5-S1.  

The claimant’s motivation to return to work is

evidenced by the fact that she did return to work for

the respondents, albeit unsuccessfully, and that she

then sought out new employment which she maintained for

two years before her pain forced her to stop.  The

suggestion that she was not motivated to work ignores

these significant facts, as well as the medical evidence

that her condition did not have an “easy fix.”  It also

ignores the reasonable opinion of the vocational expert

that the claimant was at a significant disadvantage for

re-employment due to her restrictions, her age and her
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work history.

I find that, based upon the claimant’s age,

54, her limited education and employment background, her

work restrictions, her pain, her need to sit and stand

and rest often throughout the day, the medications she

must take, the frequency of her bad days, during which

she is minimally functional, and the limited employment

opportunities available to someone in this economy of

her age, ability and skill-set, are sufficient to

support a finding that she is permanently and totally

disabled.

The claimant also sought additional medical

treatment from Dr. Barrett-Tuck, because of her

continued pain.  The majority found that her current

knee problems were degenerative in nature and, thus, not

causally related to her compensable injury and, thus,

denied additional medical benefits for her knee.  For

her back, the majority also found that her current

problems were pre-existing and degenerative in nature

and denied benefits for her back.

The fact that there is a causal connection

between the claimant’s L5-S1 ruptured disc, her

symptoms, and the injury to her back while using the
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buffer, and that Dr. Barrett-Tuck's opinion is more

reliable than Dr. Hronas', leaves no other reasonable

decision but to award benefits.  The claimant’s need for

treatment would not exist at this time, but for the

work-related incident, because she was fully functional

up to that point, even with the yet-undiagnosed

degenerative joint disease and the diagnosed

fibromyalgia. 

I would award the permanent anatomical

impairment rating of 7% to the body as a whole for her

spinal injury, permanent total disability benefits,

additional medical benefits for her spinal injury, and

attorney’s fees.

For the foregoing reasons, I must respectfully

dissent.

                                   
PHILIP A. HOOD, Commissioner


