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OPINION AND ORDER

The respondents appeal an administrative law judge’s

opinion filed August 8, 2013.  The administrative law judge

found that the claimant sustained a compensable injury to

her lumbar spine.  The administrative law judge found that

the claimant was entitled to temporary total disability

benefits, and that the claimant was entitled to additional
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medical treatment for her admittedly compensable cervical

injury.    

After reviewing the entire record de novo, the Full

Commission reverses the administrative law judge’s opinion. 

The Full Commission finds that the claimant did not prove

she sustained a compensable injury to her lower back or

lumbar spine.  We find that the claimant did not prove she

was entitled to an award of temporary total disability

benefits, and that the claimant did not prove she was

entitled to additional medical treatment for her compensable

cervical injury.   

I.  HISTORY

The record indicates that Amika Shari Lane, now age 28,

informed a medical provider in November 2005, “Needs to have

her back checked - fell @ work Oct. 22 - slipped and fell.” 

The claimant testified that she slipped and fell while

employed at Hardee’s restaurant.  The claimant received

emergency medical treatment in August 2006: “The patient is

a 21-year-old female who was the restrained driver of a

vehicle that was hit by another vehicle and spun around and

hit a retaining wall on I-630.” A physician assessed

cervical strain, contusion of head and left knee, and motor
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vehicle collision.  A CT scan of the claimant’s cervical

spine was normal.  The claimant complained of headache and

lower back pain in September 2006.  A physician noted in

September 2006, “She has some mild paraspinous muscle

tenderness and spasm.”      

An MRI of the claimant’s lumbar spine was taken in

August 2007, with the following impression:

1.  Minimal bulging disc L4-L5 and mild bulging
disc L5-S1.

2.  Mild bilateral neural foraminal narrowing at

L5-S1.  

Dr. Brent Sprinkle’s assessment in September 2007 was

lumbar degenerative disc disease and lumbar strain.  An MRI

of the claimant’s lumbar spine was taken in May 2008, with

the impression, “Degeneration of L4-5 and L5-S1 which does

not appear to significantly create neural impingement.”  Dr.

Butchaiah Garlapati peformed lumbar epidural steroid

injections in June 2008.  Dr. Garlapati’s assessment in July

2009 was “1.  Low back pain secondary to DDD.  2.  Lumbar

radiculitis, improved.  3.  Trochanteric bursitis,

improved.”  Dr. John Brown performed sacroiliac joint

injections in February 2010 and March 2010.  Dr. Mahmood

Ahmad provided pain management for the claimant’s lower back
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beginning in August 2010.  Dr. Ahmad diagnosed lumbosacral

spondylosis and lumbar disc disease with myelopathy.  

The claimant testified that she became employed with

the respondents in June 2011.  The claimant testified that

her work for the respondents involved driving, loading and

unloading trucks, and stocking convenience stores.  The

parties stipulated that the claimant sustained “a

compensable cervical injury” on July 21, 2011.  The claimant

testified on direct examination:

Q.  And can you tell us what happened.

A.  Yes, sir.  I had been at the store since about
6:30 that morning....As I was getting all my stuff
to go out, I had my dolly and all my cases and I
was headed towards the trash can.  As I’m heading
toward the trash can, I’m making sure nobody’s
coming out, and before I knowed it, the guy backs
up and hits me....

Q.  And you said he backed up and he hit you.  How
hard were you hit?

A.  Hard enough to make me jilt....It took about
10 to 15 minutes later when my neck and my arm got
stiff....It was just a stiffness and a pain that
shot down to my arm, and I could barely move at
all.

  
The claimant testified that her supervisor transported

her to Concentra, where the claimant was examined by Dr.

Scott Carle.  Dr. Carle’s diagnosis on July 21, 2011 was

Cervical Strain and Contusion of Elbow.  Dr. Carle returned
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the claimant to restricted work on July 21, 2011: “No

commercial motor vehicle operation, light job class, please

see attached job description.”  The claimant was provided

medication and physical therapy.

A physical therapist noted on July 21, 2011, “The

patient examination is consistent with the diagnosis of

cervical strain....Patient states: A car backed into my work

truck and hurt my left arm/elbow and neck.”  A Form AR-3,

Physician’s Report, dated July 24, 2011 indicated, “Patient

states: ‘A car backed into my work truck and hurt my left

arm/elbow and neck.’” The claimant was diagnosed with

cervical strain and contusion of elbow. 

An Arkansas Motor Vehicle Crash Report, filed on July

26, 2011, indicated that the claimant was struck by a

vehicle driven by Kenneth Gray on July 21, 2011.  A North

Little Rock Police Officer wrote, “Ms. Lane (Ped.) stated

that as she was walking eastbound on the lot at 605 E.

Broadway she was struck in the left side of her body by (V-

1) driven by Mr. Gray....Ms. Gray stated that her left side

hurt but she refused all medical treatment.  It should be

noted that I didn’t observe any injury to Ms. Lane or any

damage to V-1.”
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Dr. Amanda J. Novack noted on July 29, 2011, “She feels

the pattern of symptoms is slowly improving.  Patient has

been working within the duty restrictions.  Patient has had

physical therapy and feels a slight improvement in her

functional status.  The pain radiated to her arm.”  Dr.

Novack assessed “1.  Cervical strain.”     

The claimant signed a Form AR-N, Employee’s Notice Of

Injury, on August 2, 2011.  The claimant wrote on the Form

AR-N that, as a result of the July 21, 2011 accident, she

injured her “Left side elbow contusion/cervical strain.” 

The claimant discussed the cause of injury: “I was finishing

up at a store (Valero Superstop) on 605 E Broadway.  Taking

my empty shells to my truck and trash to the dumpster.  As I

was walking the car just backed up into me.”    

The claimant followed up with Dr. Carle on August 3,

2011:

She feels the pattern of symptoms is
improving....Patient has been working within
the duty restrictions.  Patient has had physical
therapy and feels better.  

PE:
MUSCULOSKELETAL:
Cervical: The neck moves in all planes without
limitation.  No involuntary muscle spasm is noted. 
Reflexes are symmetric at the biceps, triceps and
brachioradialis muscle groups.  
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Thoracic: The musculature appears symmetrical
without evidence of involuntary muscle spasm.  No
radicular signs are seen.  The shoulders both move
without restrictions and the torso is strong.

Lumbar: FROM.  No palpable bony or muscular
tenderness.  Normal gait.  No Waddells sign.  Good
toe/heel walk.  No lateral shift.  
Bilateral hips: Normal gait.  Painless passive
ROM.  Full ROM.

Dr. Carle’s assessment on August 3, 2011 was “1. 

Cervical strain.  847.0.  Sprain/strain neck.  847.0. 

Clinically improving by both subjective history and

objective findings.  Resolved and at Maximum Medical

Improvement.  No permanent impairment apportioned to the

above case date.  No further treatment is indicated at this

time and appears to be safely capable of performing job

tasks.  There is no medical impairment that precludes

regular work activity.  This patient has been released from

care regarding the diagnosis of record apportioned to the

case date on file.  No further treatment is recommended

under workers compensation at this time.”

Dr. Carle released the claimant to return to work with

no restrictions on August 3, 2011.

The claimant testified on direct examination:

Q.  When did you start having problems with the
lower back?
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A.  I always had some problems back from 2006, but
it’s never nothing serious back then, but it got
worse after the car accident....

Q.  So, when was it that you started having the
increased problems with your back?

A.  Around September was when it got really bad.

Q.  Okay.  In September of 2011?

A.  Yes, sir....

Q.  And do you feel that your back injury was
caused by the accident when the guy hit you at
Pepsi?

A.  Yes, sir.

Q.  Okay.  What makes you think that?

A.  I had had no prior problems like I did until
after the car accident.

    
The claimant testified that she began treating with Dr.

Harold Short in October 2011: “At that time, he was more

concerned about my back.  So, he didn’t really see me for my

neck completely.”  There are no reports of record from Dr.

Short before the Commission.  The claimant sought emergency

medical treatment on December 31, 2011 for abdominal pain

and complaints of nausea.   

An MRI of the claimant’s lumbar spine was taken on

January 23, 2012, with the following impression:

1.  Annular disc bulging at L5-S1 with a small
superimposed left paracentral disc protrusion,
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which may contact the left S1 nerve root in the
lateral recess.
2.  Mild facet arthropathy in the lower lumbar
spine.

  
Dr. J. Michael Calhoun corresponded with Dr. Harold

Short on February 16, 2012:

I have recently had the pleasure of evaluating Ms.
Lane in the office.  As I am sure you are well
aware, she is a 26-year-old female who has had low
back pain since 2006.  In January of this year she
developed left leg symptoms....
Her MRI does show a degenerative disc at L5-S1 but
now a left-sided disc herniation with impingement
on the left S1 nerve root which is the cause of
her more recent left leg symptoms.  Both she and I
agree that surgical intervention would be a last
resort.  We did discuss the possibility of
epidural steroid injections.  She received a
handout regarding microdiscectomy today.  She will
think things over.  Once she comes to a decision,
she will contact us.

The claimant agreed on cross-examination that she

worked for the respondents until March 16, 2012.  Dr.

Calhoun performed surgery on April 10, 2012.  Dr. Calhoun’s

pre-operative diagnosis was “Left L5-S1 herniated nucleus

pulposus....The patient is a 27-year old female with

progressive left leg pain.  She had been treated with rather

extensive conservative measures but it continued to be

symptomatic.  She had undergone an MRI which had shown the

above.”  Dr. Calhoun performed a left L5-S1 hemilaminotomy
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and microdiscectomy.  The post-operative diagnosis was “Left

L5-S1 herniated nucleus pulposus.”  

The claimant signed a Form AR-C, Claim For

Compensation, on April 13, 2012.  The claimant wrote

regarding the July 21, 2011 accident, “While pushing my

pallet outside of the warehouse, I was hit by a car.  As a

result, I injured my neck and back which has also caused

numerous symptoms in addition to the severe pain.”  

Dr. Calhoun noted on July 13, 2012, “The patient

continues to have back pain.  She feels physical therapy is

held (sic) but she fell recently and this exacerbated the

problem....I explained to her that we cannot keep her on

long-term narcotics.  Today she received a prescription for

40 hydrocodone with 2 refills but I reiterated that we would

not give her further prescriptions.  We will extend her

physical therapy and see her back in a month for followup. 

She was given a note to continue off work until

reevaluated.”  

Dr. Calhoun informed the respondents’ attorney on

October 5, 2012, “I was unaware that Ms. Lane’s lumbar spine

problem was in any way related to a work injury.  She has

reached maximum medical improvement with regard to her
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lumbar spine.  If there is a question about permanent

partial impairment, she did suffer a 10% impairment of the

whole person in that she underwent lumbar disc surgery with

residuals.”  Dr. Calhoun signed a note on November 27, 2012:

“Cannot return to work @ this time.  Continues under care

for cervical spine.”  

In correspondence dated December 5, 2012, the

claimant’s attorney questioned Dr. Calhoun concerning issues

including maximum medical improvement, major cause,

anatomical impairment, and permanent disability.  Dr.

Calhoun answered that the claimant reached maximum medical

improvement on October 19, 2012 for “the injury to her

lumbar spine incurred on July 21, 2011.”  Dr. Calhoun wrote

with regard to the major cause and work-relatedness of the

claimant’s lumbar spine injury, “She related to work injury. 

Stated was in an MVA in 2006 and hit by core (sic) in July,

2011.”  Dr. Calhoun assigned the claimant a 10% anatomical

impairment rating for her lumbar spine injury.  Dr. Calhoun

opined that the claimant’s cervical spine injury “occurred

while off work and first reported on 9/7/12.”  Dr. Calhoun

wrote that the claimant “will not require surgery” for her

cervical spine.    
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A pre-hearing order was filed on January 9, 2013.  The

claimant contended that she “sustained compensable injuries

to both her lumbar spine, as well as her cervical spine as

the result of a specific work-related incident on July 21,

2011; that although she has been released for her lumbar

injury, her healing period has not ended for the admitted

cervical injury; that she is entitled to temporary total

disability for the period beginning August 24, 2011, and

continuing until such time as her healing period has ended;

that respondents should be held responsible for continued,

reasonably necessary, conservative treatment; and that a

controverted attorney’s fee should attach to any additional

benefits awarded.”  

The respondents contended that the claimant “sustained

a compensable cervical strain from which she reached maximum

medical improvement and that it has paid all appropriate

benefits associated with the claimant’s cervical strain. 

Respondents assert entitlement to a credit for short-term

disability benefits received by the claimant during any

period of disability claimed.  Respondents also contend that

any off-work status that may have been given to the claimant

after her release to full duty on August 23, 2011, would be
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associated with non-compensable, pre-existing health

problems and not the July 21, 2011 injury.”  

The parties agreed to litigate the following issues: 

1) Whether the claimant sustained a lumbar spine
injury on July 21, 2011.
2) Whether the claimant is entitled to additional
medical treatment for the admitted injury.
3) Whether the claimant’s healing period has
ended.
4) The claimant’s entitlement to additional
temporary total disability.

In a letter dated February 1, 2013, the respondents

amended their contentions to assert that treatment to the

cervical spine was unauthorized after Dr. Carle’s release in

August 2011.

Dr. Steven R. Nokes informed the respondents’ attorney

on February 4, 2013, “The MR exams of the L-spine dated

5/23/2008 and 1/23/2012 both reveal a mild disc bulge

eccentric to the left with mild facet disease at L3-4, L4-5

and L5-S1.  There is no change and no acute abnormality.”    

Another pre-hearing order was filed on April 22, 2013. 

The claimant contended that she had “not yet been released

from medical care and requires reasonable and necessary

medical care as a result of her on-the-job injuries.  The

claimant is unable to return to work at this time and has

not yet completed her healing period.”  
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The respondents contended that the claimant “suffered a

compensable cervical strain from which she reached maximum

medical improvement.  Respondents paid all appropriate

benefits associated with Claimant’s cervical strain. 

Respondents assert entitlement to a credit for short-term

disability benefits received by Claimant during any period

of disability she claims to be associated with for her

alleged cervical spine injuries.  Respondents also assert

that any off-work status that may have been given to

Claimant after her release to return to full duty on

08/23/11 would be associated with non-compensable, pre-

existing health problems and not any acute work-related

injury to her cervical spine.”    

An administrative law judge scheduled a hearing on the

following issues: “Compensability (lumbar spine), additional

medical treatment for admitted compensable injury,

additional temporary total disability, end of healing

period, and controverted attorney fees.”

A hearing was held on May 22, 2013.  The claimant

testified that she needed more physical therapy for her

neck, and that an MRI showed a bulging disc in her cervical

spine.  The claimant testified that she was suffering from
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“extreme pain down both arms.  I cannot function daily. 

Hard to even get out of bed at times....My neck is shooting

a sharp pain from the back of my neck all the way up to my

head feeling like someone is constantly laying on your neck

and will not get up.”  The claimant testified that her

condition improved following surgery to her back, but that

she was physically unable to resume employment as a truck

driver, “due to the neck injury.”        

An administrative law judge filed an opinion on August

8, 2013.  The administrative law judge found, among other

things, that the claimant sustained an injury to her lumbar

spine on July 21, 2011.  The administrative law judge found

that the claimant was entitled to a period of temporary

total disability benefits, and that the claimant was

entitled to additional medical treatment for her compensable

cervical injury.    

The respondents appeal to the Full Commission.  

II.  ADJUDICATION

A.  Compensability

Act 796 of 1993, as codified at Ark. Code Ann. §11-9-

102(4)(Repl. 2002), provides:

(A) “Compensable injury” means:
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(i) An accidental injury causing internal or
external physical harm to the body ...
arising out of and in the course of employment and
which requires medical services or results in
disability or death.  An injury is “accidental”
only if it is caused by a specific incident and is
identifiable by time and place of occurrence[.]

A compensable injury must be established by medical

evidence supported by objective findings.  Ark. Code Ann.

§11-9-102(4)(D)(Repl. 2002).  “Objective findings” are those

findings which cannot come under the voluntary control of

the patient.  Ark. Code Ann. §11-9-102(16)(A)(i)(Repl.

2002).  An aggravation is a new injury resulting from an

independent incident.  Maverick Transp. v. Buzzard, 69 Ark.

App. 128, 10 S.W.3d 467 (2000).  An aggravation, being a new

injury with an independent cause, must meet the definition

of a compensable injury in order to establish compensability

for the aggravation.  Farmland Ins. Co. v. DuBois, 54 Ark.

App. 141, 923 S.W.2d 883 (1996).  

The employee has the burden of proving by a

preponderance of the evidence that she sustained a

compensable injury.  Ark. Code Ann. §11-9-102(4)(E)(i)(Repl.

2002).  Preponderance of the evidence means the evidence

having greater weight or convincing force.  Metropolitan
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Nat’l Bank v. La Sher Oil Co., 81 Ark. App. 269, 101 S.W.3d

252 (2003).

An administrative law judge found in the present

matter, “3.  On July 21, 2011, the claimant sustained

injuries to her left elbow, cervical spine and lumbar spine

arising out of and in the course of her employment.”  The

Full Commission reverses the administrative law judge’s

finding that the claimant sustained an injury to her lumbar

spine arising out of and in the course of employment.  We

find that the claimant did not prove by a preponderance of

the evidence that she sustained a compensable injury to her

low back or lumbar spine.

The record shows that the claimant complained of low

back problems no later than November 2005, after the

claimant slipped and fell while working at a restaurant.  An

MRI of the claimant’s lumbar spine in August 2007 showed

bulging at L4-5 and L5-S1.  Dr. Sprinkle assessed lumbar

degenerative disc disease in September 2007.  The claimant

subsequently received pain management for her back from Dr.

Garlapati, Dr. Brown, and Dr. Ahmad.  Dr. Ahmad’s diagnosis

in August 2010 was lumbosacral spondylosis and lumbar disc

disease with myelopathy.  
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The claimant began working for the respondent-employer

in June 2011.  The parties stipulated that the claimant

sustained “a compensable cervical injury” on July 21, 2011. 

The claimant testified that she was struck by a motor

vehicle.  The claimant testified that she began feeling pain

in her neck and left arm after approximately 15 minutes. 

Nevertheless, there is no evidence of record demonstrating

that the claimant sustained a compensable injury to her low

back or lumbar spine on July 21, 2011.  Dr. Carle’s

diagnosis on July 21, 2011 was cervical strain and contusion

of the elbow.  Dr. Carle did not report that the claimant

also injured her low back.  A physical therapist noted on

July 21, 2011 that the claimant’s examination was consistent

with a diagnosis of cervical strain.  The physical therapist

did not report a back injury.  The Physician’s Report dated

July 24, 2011 indicated that the claimant complained of an

injury to her left arm and neck, but not her back.  The

physician’s diagnosis continued to be cervical strain and

contusion of the elbow.  

The investigating police officer’s report, filed on

July 26, 2011, indicated, “It should be noted that I didn’t

observe any injury to Ms. Lane[.]” Dr. Novack’s assessment



LANE - G203179 19

on July 29, 2011 was “1.  Cervical strain.”  Dr. Novack did

not report that the claimant had injured her low back or

lumbar spine.  The Form AR-N, Employee’s Notice of Injury,

signed by the claimant on August 2, 2011, indicated, that

she injured her “Left side elbow contusion/cervical strain.” 

The claimant did not assert on the Form AR-N that she had

also injured her low back.  Dr. Carle released the claimant

from further treatment on August 3, 2011.  The claimant

testified that she began having problems with her lower back

in September 2011, which problems the claimant related to

the July 21, 2011 accident.  In workers’ compensation cases,

the Commission functions as the trier of fact.  Blevins v.

Safeway Stores, 25 Ark. App. 297, 757 S.W.2d 569 (1988). 

The determination of the credibility and weight to be given

a witness’s testimony is within the sole province of the

Commission.  Murphy v. Forsgren, Inc., 99 Ark. App. 223, 258

S.W.3d 794 (2007).  The Commission is not required to

believe the testimony of the claimant or any other witness

but may accept and translate into findings of fact only

those portions of the testimony it deems worthy of belief. 

Farmers Co-op v. Biles, 77 Ark. App. 1, 69 S.W.3d 899

(2002).
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In the present matter, the Full Commission finds that

the claimant was not a credible witness.  There is no

probative evidence of record corroborating the claimant’s

contention that she injured her low back or lumbar spine on

July 21, 2011.  Nor is there any probative evidence of

record corroborating the claimant’s testimony that her low

back condition beginning in September 2011 was causally

related to the July 21, 2011 accident.  There is no evidence

of record demonstrating that the claimant’s abdominal pain

and nausea on December 31, 2011 was causally related to the

July 21, 2011 accident.  Nor is there any evidence of record

demonstrating that the left paracentral disc protrusion

shown in the January 23, 2012 MRI was in any manner causally

related to the July 21, 2011 accident.  We note Dr.

Calhoun’s communication to the respondents’ attorney on

October 5, 2012, “I was unaware that Ms. Lane’s lumbar spine

problem was in any way related to a work injury.”  

The Full Commission recognizes Dr. Calhoun’s response

to a December 5, 2012 questionnaire forwarded to him by the

claimant’s attorney, in which Dr. Calhoun stated with regard

to the alleged lumbar injury, “She related to work injury. 

Stated was in an MVA in 2006 and hit by core (sic) in July,
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2011.”  The Commission has the authority to accept or reject

a medical opinion and the authority to determine its

probative value.  Poulan Weed Eater v. Marshall, 79 Ark.

App. 129, 84 S.W.3d 878 (2002).  In the present matter, the

Full Commission finds that Dr. Calhoun’s written statement

in December 2012 was based on the claimant’s history, which

history was not corroborated by the evidence and was not

credible.  Dr. Calhoun’s written statement in December 2012

is not probative evidence demonstrating that the claimant

sustained a compensable injury to her low back.    

The Full Commission finds that the claimant did not

prove by a preponderance of the evidence that she sustained

a compensable injury to her low back or lumbar spine.  The

claimant did not prove that she sustained an accidental

injury causing internal or external physical harm to her

lumbar spine or low back.  The claimant did not prove that

she sustained an injury to her low back which arose out of

and in the course of employment, required medical services,

or resulted in disability.  The claimant did not prove that

she sustained an accidental injury to her low back which was

caused by a specific incident or was identifiable by time

and place of occurrence on July 21, 2011.  The claimant did
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not establish a compensable injury to her low back or lumbar

spine by medical evidence supported by objective findings. 

The left paracentral disc protrusion shown in the January

23, 2012 MRI was not causally related to the July 21, 2011

accidental injury.  We attach significant evidentiary weight

to Dr. Nokes’ report of February 4, 2013, to wit:  “The MR

exams of the L-spine dated 5/23/2008 and 1/23/2012 both

reveal a mild disc bulge eccentric to the left with mild

facet disease at L3-4, L4-5 and L5-S1.  There is no change

and no acute abnormality.”  Nor did the claimant prove by a

preponderance of the evidence that she sustained a

“compensable aggravation” of a pre-existing injury or

condition to her low back or lumbar spine.      

B.  Medical Treatment

The employer shall promptly provide for an injured

employee such medical treatment as may be reasonably

necessary in connection with the injury received by the

employee.  Ark. Code Ann. §11-9-508(a)(Repl. 2002).  The

employee has the burden of proving by a preponderance of the

evidence that medical treatment is reasonably necessary. 

Stone v. Dollar General Stores, 91 Ark. App. 260, 209 S.W.3d

445 (2005).  What constitutes reasonably necessary medical
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treatment is a question of fact for the Commission.  Wright

Contracting Co. v. Randall, 12 Ark. App. 358, 676 S.W.2d 750

(1984).

An administrative law judge found in the present

matter, “5.  The claimant has sustained her burden of proof

that further medical treatment in connection with her

cervical injury growing out of the July 21, 2011, accident

is reasonably necessary, pursuant to Ark. Code Ann. §11-9-

508(a)(Repl. 2002).”  The Full Commission does not affirm

this finding.  We find that the clamant did not prove that

she was entitled to additional medical treatment for her

compensable cervical injury.

The parties stipulated that the claimant sustained “a

compensable cervical injury” on July 21, 2011.  The claimant

did not prove by a preponderance of the evidence that she

sustained a compensable injury to her low back or lumbar

spine.  The claimant was provided prompt and appropriate

medical treatment following her compensable injury, which

treatment included medication and physical therapy.  Dr.

Novack noted on July 29, 2011 that the claimant’s pain

symptoms were “slowly improving.”  Dr. Carle reported on

August 3, 2011 that the claimant was at maximum medical
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improvement for her cervical strain.  Dr. Carle noted, “No

further treatment is indicated at this time and appears to

be safely capable of performing job tasks.  There is no

medical impairment that precludes regular work

activity....No further treatment is recommended under

workers’ compensation at this time.”  The Full Commission

finds that Dr. Carle’s opinion is supported by the record

and is entitled to significant evidentiary weight.  We find

that the claimant did not prove she was entitled to any

additional medical treatment for her cervical strain after

Dr. Carle’s assessment of maximum medical improvement on

August 3, 2011.  

The Full Commission recognizes that a claimant may be

entitled to ongoing medical treatment after the healing

period has ended, if the medical treatment is geared toward

the claimant’s injury.  Patchell v. Wal-Mart Stores, Inc.,

86 Ark. App. 230, 184 S.W.3d 31 (2004).  In the present

matter, however, there is no evidence demonstrating that the

claimant was entitled to ongoing treatment for her neck or

cervical spine after Dr. Carle’s assessment of maximum

medical improvement on August 3, 2011.  
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Based on our de novo review of the entire record, the

Full Commission finds that the claimant did not prove by a

preponderance of the evidence that she sustained a

compensable injury to her low back or lumbar spine.  Without

an initial finding of compensability, a claimant cannot be

awarded temporary total disability benefits or additional

medical treatment.  Cross v. Magnolia Hosp. Reciprocal Group

of Am., 82 Ark. App. 406, 109 S.W.3d 145 (2003).  In the

present matter, the claimant did not prove she was entitled

to temporary total disability benefits or medical treatment

related to her low back or lumbar spine.  The claimant did

not prove that she remained within a healing period for her

compensable cervical injury or was incapacitated from

earning wages for said injury at any time after August 3,

2011.  Ark. State Hwy. Dept. v. Breshears, 272 Ark. 244, 613

S.W.2d 392 (1981).  The claimant therefore did not prove

that she was entitled to an award of temporary total

disability benefits for her compensable cervical injury. 

The claimant did not prove that any treatment provided by

Dr. Calhoun, including surgery, was reasonably necessary in

accordance with Ark. Code Ann. §11-9-508(a)(Repl. 2002). 

This claim is denied and dismissed.
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IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

                                                       
                        KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

          After my de novo review of the entire record, I

must  dissent from the majority opinion denying the

compensability of the claimant’s lumbar spine injury and

additional medical benefits for her compensable cervical

injury. 

          The claimant had a history of back problems dating

to 2005, to which she forthrightly testified at the hearing. 

She explained that she was able to work as an over-the-road

truck driver from 2010 until July 2011, when she was struck

by a car, resulting in the compensable neck injury and the

lumbar injury at issue here.  She was also able to play

basketball and softball, and to engage in weightlifting,

before that July 2011 accident.

          On July 21, 2011, the claimant was unloading her

truck while working when she was struck by a car.  She was
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promptly treated for a cervical strain at the direction of

the respondents.  She testified that her lumbar problems

“got worse” after that accident, and that they increased

significantly in September 2011.  She sought treatment in

October 2011 from Dr. Short and eventually had surgery in

April 2012.

          I credit Dr. Calhoun’s statement that the

claimant’s left-sided disc herniation with impingement of

the left S1 nerve root was new and the cause of her “more

recent” left leg symptoms, over Dr. Nokes’ statement that

there was no change in the claimant’s pre- and post-accident

MRIs.  The post-surgical diagnosis in April 2012 was “left

L5-S1 herniated nucleus pulposus.”  She reached maximum

medical improvement on October 19, 2012.

          The claimant sustained a specific incident, being

struck by a car on July 21, 2011, while performing

employment services, unloading her truck.  She had pre-

existing spine issues, but her back and neck symptoms were

different and severe after the accident.  She had objective

findings in the form of degenerative changes in her spine,

but she also had objective findings in the form of a new

left-sided disc herniation responsible for her radicular leg
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symptoms, as well as the bulges in her cervical spine,

responsible for her left arm symptoms.  The claimant has

sustained her burden of proof.  I would award her

appropriate benefits for her compensable injury.

          The claimant continued to have treatment of her

cervical problems by Dr. Calhoun, which arose in July 2011

at the time of the accident, and which improved under Dr.

Carle’s treatment, but after his apparently premature

assessment of maximum medical improvement, her condition

deteriorated.  The claimant had pre-existing issues, yet she

was able to work and function prior to the accident, but was

not able to do so afterward in the same capacity and, by the

time of the hearing, not at all.  I find that Dr. Calhoun’s

treatment of the claimant’s cervical spine was reasonably

necessary treatment of her compensable injury.

          For the foregoing reasons, I must respectfully

dissent from the majority opinion.

______________________________
PHILIP A. HOOD, Commissioner


