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OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed April 22, 2013.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The stipulations agreed to by
the parties at the pre-hearing
conference conducted on
November 7, 2012, and contained
in a pre-hearing order filed
that same date, are hereby
accepted as fact.



Labitad - G206823 2

2. The parties’ stipulation that claimant
would be entitled to compensation at the
rates of $352.00 for total disability
benefits and $264.00 for permanent
partial disability benefits is also
hereby accepted as fact.

3. Claimant has failed to meet her burden of
proving by a preponderance of the
evidence that she suffered a compensable
injury to her right shoulder while
working for respondent on February 22,
2012.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full

Commission on appeal.
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IT IS SO ORDERED.

                                   
A. WATSON BELL, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the entire record,

I must respectfully dissent from the majority opinion. 

The claimant sought benefits for her right shoulder

injury resulting from a slip and fall at work on

February 22, 2012.  The majority has affirmed and

adopted the Administrative Law Judge’s opinion denying

the claim, because Dr. Moffitt stated that her injuries

were related to her diabetes and not her fall, because

she fell on her right arm but had left shoulder pain

too, and because she was injured on February 22, but did

not complain of shoulder pain or seek treatment for her

shoulder until April.

The claimant worked as a packaging technician

for the respondent-employer at the time of injury. 
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There is no question that the claimant slipped and fell

at work on February 22, 2012 while performing employment

services.  There is no question that there are objective

findings of injury as shown in the MRI.  There is no

question that the shoulder injury and the treatment by

Dr. Youmans, Dr. Coker, and Dr. Cox was causally

connected. The only question is whether the claimant’s

work-related injury was a factor in her need for

treatment of her right shoulder. Williams v. L&W

Janitorial, Inc., 85 Ark. App. 1, 145 S.W.3d 383 (2004). 

The claimant does have diabetes.  Her

testimony was that it was not well controlled until

after her injury.  There are no medical records

concerning her diabetes at all.

There is no medical record showing a history

of right shoulder pain at all.  There is one episode of

left shoulder pain in November 2010, which resolved in

November 2010.  This pain arose with neck pain and arm

numbness, which suggests a neck injury, not a shoulder

injury.  It required no treatment other than some

superficial first aid from the company nurse and was in

no way similar to the symptoms and limitations which
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arose upon the occasion of the February 22, 2012 trip

and fall.

Thus, the claimant, who had no history of

right shoulder pain, limitations, or complaints, and who

had no history of similar left shoulder complaints,

developed right arm pain on February 22, 2012.  The

claimant’s testimony was that her right arm hurt from

the top of her shoulder to her elbow.  The claimant also

testified that she was in “shock” and embarrassed at the

time of the fall.  The supervisor and the nurse

testified that the claimant touched her right biceps

when she stated that her arm hurt.  On April 5, 2012,

the claimant indicated to the nurse supervisor that her

right arm hurt and gestured to her right deltoid.  She

demonstrated that she could not lift her arm above

shoulder height.  

A major argument of the respondents is that

the claimant only indicated that her right biceps muscle

hurt after the fall.  However, the claimant reported on

February 22 and on April 5 that her right arm hurt.  She

grabbed her right biceps on February 22 and gestured to

her right deltoid on April 5.  There is no indication
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that the nurse or the nurse supervisor asked for more

detail from the claimant.  The claimant is a Philippine

native who speaks English as a second language.  On

April 5, she had just fallen to the floor and hurt her

arm.  Grabbing her right biceps was not a sufficient

demonstration of her exact pain to rule out pain in any

other location of her right arm. 

The claimant’s reports to her physicians,

recorded in far greater detail than the nurses’ station

reports, are consistent that the claimant related her

right shoulder pain to the work accident.

The respondents also rely on Dr. Moffitt’s

supposition that the claimant’s right shoulder injury

was caused by her diabetes.  However, Dr. Moffitt’s

opinion does not explain why the claimant had not had

right shoulder pain prior to February 22, 2012 when she

tripped and fell, but had that pain immediately after

the fall, which increased to the point that she sought

treatment.  Dr. Moffitt relied in part upon the fact

that the claimant had left shoulder symptoms on April 5,

2012, as well as right.  There is no indication anywhere

in his record or the hearing record that the claimant
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developed left shoulder pain at the same time as her

right shoulder pain.  In fact, the claimant was quite

clear that the right shoulder pain existed after the

fall, but that it developed over time into something

which required treatment, and that her left shoulder

pain developed later, as her ability to use her right

shoulder lessened.  She related her left shoulder to

overuse as she compensated for her right shoulder

limitations.  Dr. Moffitt’s quick conclusion that

because she had pain in both shoulders, she did not

injure her right shoulder when she fell, fails to take

this fact into account.  

The mechanism of injury, falling to the

production floor and landing on her right arm and hand,

is consistent with trauma to her right shoulder.

The development of left shoulder pain as she

compensated for her right shoulder limitations as she

continued to perform her job which included overhead

work is logical.  It is important to note that the

claimant, once her claim was denied, saw her primary

care physician, but did not complain about her left

shoulder.  This suggests that Dr. Moffitt’s focus on the
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claimant’s left shoulder complaints was perhaps

overblown, given that the claimant did not even bring up

her left shoulder to her primary care physician who was

under no limitations as to what body part he had

authorization to treat.

The claimant may have been predisposed to

adhesive capsulitis due to her diabetes, but the timing

of her symptoms makes it clear that, absent the trip and

fall, the claimant would more likely than not have

continued to be able to perform her job without the

development of her shoulder problems.  It was not until

the occurrence of her trip and fall that the shoulder

problems developed.  Thus, at a minimum, her trip and

fall was a factor in the need for treatment, sufficient

to satisfy the causal connection.

Dr. Moffitt also stated that he did not give

her work restrictions, because the injury was not work-

related, which is nonsensical.  If she had an injury for

which she needed restrictions, the fact that it was not

work-related would not affect whether she needed the

restrictions.  Thus, I question Dr. Moffitt’s

understanding of the medical versus legal conclusions to
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be drawn in this claim.  His responsibility was to make

medical conclusions, not legal ones.

Dr. Cox made it clear in his records that the

claimant’s diabetes would affect the speed of her

recovery from adhesive capsulitis.  He did not state

that the diabetes caused the adhesive capsulitis, and

instead related that injury to her slip and fall.  This

is far more consistent with the timing of her symptoms

in relation to the slip and fall. 

The fact that the claimant continued to work

between February 22 and April 5 does not show that the

claimant did not sustain an injury.  She was clear that

her pain increased over time until, on April 5, she

could no longer tolerate it, which is also consistent

with her notation on Dr. Moffitt’s questionnaire that

her problem was gradual.  She had been clear that she

was injured on February 22 when she tripped and fell on

that same questionnaire.  Her notations and her

testimony were consistent that, after the fall, her pain

got worse over time. 

The claimant has proven that her right

shoulder injury was the result of her work-related slip
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and fall which caused her to develop right shoulder pain

which increased between the date of injury and the date

she sought medical treatment; that her diabetes may have

been a factor in her susceptibility to adhesive

capsulitis and to the speed with which she recovered

from it; that, absent the slip and fall, she would have

continued to be able to perform her duties without

complaint as she had done since 2001; and that her left

shoulder complaints developed as a result of her overuse

of her left shoulder to compensate for her right

shoulder pain and limitations.  Estridge v. Waste

Management, 343 Ark. 276, 33 S.W.3d 167(2000), and

Williams, supra.

I find that the claimant has proven the

compensability of her right shoulder injury.  The

treatment by Dr. Moffitt, Dr. Youmans, Dr. Coker, and

Dr. Cox was reasonable and necessary medical treatment

of her compensable injury.  The claimant requires

additional treatment by and at the direction of Dr. Cox

to resolve her right shoulder injury.  The claimant is

entitled to temporary total disability benefits from

April 6, 2012 to a date yet to be determined, because
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the claimant has been unable to work, not released to

full duty, not re-employed at light duty, and still

within her healing period.  She is also entitled to an

attorney’s fee.

For the foregoing reasons, I must respectfully

dissent from the majority opinion.

                                   
PHILIP A. HOOD, Commissioner


