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Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of

the Administrative Law Judge filed January 10, 2013.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1. The stipulations agreed to by the
parties at the pre-hearing conference
conducted on August 29, 2012, and
contained in a pre-hearing order filed
that same date, are hereby accepted as
fact.

2. Claimant has met his burden of proving
by a preponderance of the evidence that
he suffered a compensable injury to his
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head as a result of the accident on June
1, 2011.

3. Claimant has met his burden of proving
by a preponderance of the evidence that
he is entitled to medical treatment for
his compensable head and cervical spine
injury.  This treatment is to be
provided at the direction of Dr. Pamela
Blake.

 

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm the January 10, 2013,

decision of the Administrative Law Judge, including all

findings of fact and conclusions of law therein, and

adopt the opinion as the decision of the Full Commission

on appeal.

All accrued benefits shall be paid in a lump

sum without discount and with interest thereon at the

lawful rate from the date of the Administrative Law

Judge's decision in accordance with Ark. Code Ann. §

11-9-809 (Repl. 2002).
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Since the claimant’s injury occurred after

July 1, 2001, the claimant’s attorney’s fee is governed

by the provisions of Ark. Code Ann. § 11-9-715 as

amended by Act 1281 of 2001.  Compare Ark. Code Ann. §

11-9-715 (Repl. 1996) with Ark. Code Ann. § 11-9-715

(Repl. 2002).  For prevailing on this appeal before the

Full Commission, claimant's attorney is hereby awarded

an additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. § 11-9-715(b) (Repl.

2002).

 IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents.

DISSENTING OPINION

I respectfully dissent from the majority's

opinion finding that the claimant has proven by a

preponderance of the evidence that he sustained a

compensable head injury on June 1, 2011.  My carefully

conducted de novo review of this claim in its entirety
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reveals that the claimant has failed to prove the

compensability of his alleged head injury or that he is

entitled to additional medical treatment for his

compensable neck strain, in that he has failed to prove

that his occipital neuralgia and positional vertigo are

compensable consequences of this injury.  

The record is devoid of proof, medical or

otherwise, that the claimant sustained a head injury as

a result of his automobile accident.  Furthermore, there

is insufficient medical evidence to support that the

claimant’s headaches or vertigo are the result of a head

injury, or that they are a compensable consequence of

his cervical injury, for that matter, in that the

claimant’s treating physicians differ in their opinions

regarding the source of these symptoms.  Consequently,

the claimant has failed to prove by a preponderance of

the evidence that the additional medical treatment for

his reported headaches and vertigo is reasonably

necessary for the treatment of his injury.   

According to the claimant’s testimony the

mechanics of his accident involved him slamming on the

brakes and “snatching” his vehicle to the side of the

highway to avoid hitting a vehicle in front of him that

had come to a sudden and abrupt stop.  The claimant

stated that when his vehicle came to a full stop, his
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head slammed back into the headrest, resulting in a

“whiplash type” incident.  The claimant alleges that he

experienced an immediate onset of nausea and dizziness

following this accident, and that he then drove himself

to the emergency room of a nearby hospital.  Other than

radiographic studies of his cervical spine, however, the

claimant failed to provide medical reports associated

with this emergency treatment.  Further, when questioned

concerning the services provided during this treatment,

the claimant’s only response was that he had undergone

x-rays and a possible CT scan.  These radiographic

studies of the claimant’s cervical spine taken

contemporaneously with the claimant’s accident showed no

acute fracture or subluxation and no swelling of the

prevertebral soft tissue.  Furthermore, a subsequent MRI

of the claimant’s cervical spine taken on June 10, 2011,

revealed only minimal degenerative changes with no

evidence of acute abnormality.

When the claimant presented to Dr. Walker on

June 15, 2011, for a chiropractic evaluation, the

claimant complained of constant moderate cervical spine

pain, which he described as a “sharp ache” that radiated

to his left upper extremity and was worsened with head

and neck movement.  Again, the record fails to reflect

that the claimant reported a head injury to Dr. Walker,
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however; only cervical issues.  And, although the

claimant further complained to Dr. Walker of left

subocciptal pain associated with straining, and of

slight nausea without emesis, Dr. Walker failed to

attribute these symptoms to any reported head or brain

injury.  Rather, Dr. Walker assessed the claimant with

cervical strain/sprain.  This assessment was based in

part on cervical radiographic studies, including flexion

and extension views, that showed retrolisthesis of C4 on

C5 with extension of the claimant’s head and neck. 

This, according to Dr. Walker, was suggestive of

cervical anterior longitudinal ligament damage or

insufficiency, which is commonly known to be associated

with a whiplash-type injury.

Moreover, when the claimant’s reported

symptoms worsened, the claimant’s primary treating

physician, Dr. de Miranda, referred the claimant to Dr.

Moon for a neurological evaluation.  In his initial

report, Dr. Moon noted that a recent MRI of the

claimant’s brain revealed chronic, non-specific T2

hyperintensities in the deep white matter, which he

opined was related to the claimant’s pre-existing

hypertension.  Dr. Moon assessed the claimant with

positional vertigo, which he felt represented post-

concussional vertigo, and he opined that the claimant



Kelly - G104900 7

suffered from post-traumatic headaches.  I note again,

however, the absence of any objective diagnostic study

or medical report indicating that the claimant suffered

a concussion, contusion, or other injury to his head or

face as a result of his accident.  Further,

notwithstanding that the claimant stated that the back

of his head hit the headrest in a whip-lash type motion,

the record is devoid of evidence that the claimant’s

head or face otherwise impacted with any part of his

vehicle as a result of his accident.  Thus, the record

is devoid of proof that the claimant sustained injuries

to his face, a concussion, or other type of head injury

as a result of this incident.  

The claimant continued under the care of Dr.

Moon, who treated him conservatively with vestibular

therapy and an occipital nerve block.  Upon the

claimant’s return visit with Dr. Moon on August 24,

2011, the claimant reported that gabapentin was

effective in resolving his headaches.  Thus, Dr. Moon

continued the claimant on this medication, he added

amitrptyline, and he continued the claimant on

vestibular therapy for his reported vertigo.

While Dr. Moon continued to treat the

claimant’s reported headaches, he eventually referred

the claimant to Dr. Dickins for his reportedly
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unresolving vertigo.  The record reflects that Dr.

Dickins performed certain balance testing in order to

assess the claimant’s vestibular issues.  The record

further reflects that  Dr. Dickins was convinced from

these tests and from a consultation with his physical

therapist that the claimant suffered from some degree of

central vestibular lesion at the brain stem level which

he felt was causing the claimant’s vestibular disorder. 

He noted, however, inconsistencies in the claimant’s

physical testing and what he believed to be some level

of symptom magnification.  Dr. Dickins eventually failed

to specifically attribute the claimant’s symptoms to any

type of concussive blow to the claimant’s head, stating,

rather, that the etiology of the claimant’s vestibular

symptoms could have been pre-existing.  

Subsequently, Dr. Moon expressed confusion

over Dr. Dickins’s mention of evidence of nystagmus on

formal vestibular testing, which Dr. Dickins felt had a

central etiology.  According to Dr. Moon, while the

claimant’s recent MRI of his brain revealed some non-

specific, punctate chronic small vessel ischemic

changes, he had already undergone a thorough evaluation

for central causes of his vertigo which had revealed

negative findings.  Dr. Moon’s final assessment of the

claimant’s condition prior to releasing him from his
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care was occipital neuralgia/headache and positional

vertigo, likely post-traumatic, with a peripheral

vestibular etiology.

The claimant’s Texas neurologist, Dr. Blake,

attributed his headaches to neither a central vestibular

lesion nor to peripheral vestibular etiology.  According

to Dr. Blake’s single medical report, the claimant’s

headaches are “very suggestive of occipital nerve

compression.”

Based on the above and foregoing, while the

claimant clearly suffered a cervical stain/sprain from

his automobile accident of June 1, 2011, most likely as

the result of a whip-lash type event, the record is

devoid of any evidence substantiating that he sustained

an injury to his head or face as a result of that

incident.  This conclusion is supported by the fact that

although the claimant claims to have hit the back of his

head on the headrest, arguably sustaining a concussion,

he has simply offered no proof other than his own self-

serving testimony to substantiate this claim, nor has he

offered medical evidence supported by objective findings

that he sustained such injury.  Rather, diagnostic

studies of the claimant’s upper cervical spine taken

contemporaneously with his accident showed no swelling,

and the only abnormality observed from the claimant’s
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subsequent MRI of his brain were changes associated with

his long history of hypertension.  Even the claimant’s

treating Houston physician, Dr. Blake, noted in her

November 19, 2012, report that the testing done by Dr.

Dickins was reportedly normal, as was the MRI of the

claimant’s brain.  

I pause to note that when Dr. Blake questioned

the claimant concerning prior diagnostic testing, she

related that he recalled the MRI taken of his brain on

June 24, 2011, but that he apparently failed to recall

whether such a study was taken of his cervical spine,

when, in fact, one was conducted two weeks earlier.  The

claimant seemed to recall Dr. Walker’s reported opinion

of his cervical condition, however, when he informed Dr.

Blake that he had seen a chiropractor who said “his neck

was bad.”  In addition, I note that the record is devoid

of medical treatment with Texas neurologist, Dr. Icaza,

with whom the claimant reportedly treated when he first

moved to Texas.  While Dr. Blake references this

treatment in her clinical notes, the claimant has failed

to provide medical documentation substantiating this

treatment.  I find that this is an important omission in

that such treatment records could provide a more

comprehensive view of the claimant’s condition, and,

quite frankly, I question why these documents were not
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provided for the record.  This, along with other

discrepancies in the record, such as the claimant’s

failure to include relevant medical documents, casts

doubt upon the claimant’s overall credibility. 

Therefore, I assign no probative value to the claimant’s

testimony regarding the severity of his symptoms, his

personal opinion as to the etiology of his symptoms, or

the necessity of the surgical procedure he is seeking

from Dr. Perry.  

I further note that the claimant’s June 10,

2011, cervical MRI revealed minimal degenerative changes

of the claimant’s cervical spine with no acute

abnormality.  Likewise, when Dr. Blake referred the

claimant for a cervical MRI in November of 2012, the

results of that study were reportedly consistent with

the claimant’s June, 2011, MRI, in that it showed only

mild degenerative changes with no acute abnormalities. 

Yet, while the claimant’s latest MRI study apparently

ruled out acute pathology in the claimant’s lower brain

stem and cranio-cervical junction, Dr. Blake apparently

proceeded with a referral of the claimant to Dr. Perry,

who is a plastic surgeon, for a surgical consult.

Because I find that the treatment records from

the claimant’s Texas physicians are both incomplete and

inconclusive, I assign more weight to medical records
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provided by the claimant’s Arkansas treating physicians. 

Pursuant to these records, to include reports and

findings from various diagnostic studies, the claimant

suffered neither an injury to his head nor an injury to

his brain as a result of the June 1, 2011, accident. 

This conclusion is supported by the fact that claimant’s

description of the mechanics of his accident fail to

show that he suffered trauma to his head or face as a

result thereof.  Therefore, I find that the claimant has

failed to produce medical evidence supported by

objective findings of a head or brain injury resulting

from this June 1, 2011, accident.  I again stress that

evidence of such an injury simply does not exist within

the record.  Therefore, the compensability of the

claimant’s alleged head injury must be denied.

Likewise, notwithstanding that the claimant

admittedly sustained a cervical strain/sprain from his

June 1, 2011, accident, he has failed to prove by a

preponderance of the evidence that his current

conditions are casually related to that injury.  

More specifically, the claimant currently

asserts that his symptoms, which I reiterate are both

questionable and subjective with regard to his degree of

reported pain, nausea, dizziness, and vertigo, are the

direct result of acute pathology from his accident. 
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However, the record is devoid of a medical opinion

stated within a reasonable degree of medical certainty

that the claimant’s occipital headache and positional

vertigo are related to his work-related accident.  For

example, Dr. Moon opined that the claimant’s symptoms

were “likely” post-traumatic, but he failed to

decisively state that they are related.  Dr. Blake noted

certain subjective physical reactions to manual clinical

testing performed during her examination.  However, she

offered no medical opinion at all concerning the

etiology of the claimant’s condition.  Rather, it

appears that she made medical assumptions strictly based

upon the history provided to her by the claimant, and

she offered no objective opinion otherwise.  While Dr.

Dickins, who treated the claimant for vestibular, or

inner ear symptoms, came closest to offering a

conclusive medical opinion regarding the etiology of the

claimant’s symptoms, even this opinion was stated with

indefiniteness.  More specifically, in his November 28,

2012, letter, Dr. Dickins stated that while findings

from the claimant’s vestibular testing were consistent

with some degree of central nervous system dysfunction,

he was unable to offer a conclusive opinion concerning

the etiology of this dysfunction.  Therefore, he could

not determine whether the claimant’s condition was a
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result of his accident or of a pre-existing condition. 

And, while Dr. Dickins stated that he tended to relate

the medical findings and the claimant’s symptoms to the

time of his accident given the fact that the claimant

reported that he was asymptomatic prior to his accident,

he failed to state within a degree of medical certainty

that the claimant’s symptoms were related to the

claimant’s work-related accident. 

Moreover, the claimant offers one hand-written

clinic note from the cosmetic surgeon who he claims

wishes to perform a costly procedure on his neck to

allegedly relieve his symptoms.  I note, however, that

this doctor, Dr. Perry, offers no medical opinion

whatsoever.  Therefore, I assign his clinic report no

probative value in this claim.  

In conclusion, while there is substantial

evidence that the claimant has been treated for

headaches and vertigo since his June, 2011, accident,

the etiology of which is unknown, there are simply no

objective medical findings connecting these symptoms

with any injury he received from that accident. 

Furthermore, there are no medical opinions stated within

a reasonable degree of medical certainty that the two

are connected.  Rather, there is ample speculation by

the claimant’s doctors that his symptoms are related to
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the accident because, according to the claimant, he was

asymptomatic prior to this incident.  However, we are

restrained from resorting to speculation as a basis for

our determination of this claim in that conjecture and

speculation, even if plausible, cannot take the place of

proof.  Ark. Dept. of Correction v. Glover, 35 Ark. App.

32, 812 S.W.2d 692 (1991); Dena Constr. Co., et al v.

Herndon, 264 Ark. 791, 575 S.W.2d 155 (1979); Arkansas

Methodist Hosp. v. Adams, 43 Ark. App. 1, 858 S.W.2d 125

(1993).

In view of the lack of medical evidence

supported by objected findings that his reported

symptoms are causally related to any acute injury he may

have sustained as a result of his accident, the claimant

has failed to prove that they are a compensable

consequence of said same.  Consequently, I find that the

claimant has failed to offer substantial proof that

additional medical treatment, to include surgery, for

his reported symptoms is reasonably necessary for the

treatment of his compensable cervical strain. 

Therefore, I respectfully dissent.

_______________________________
KAREN H. McKINNEY, Commissioner


